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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service )

7 CFR Part 330

9 CFR Part 94
[Docket No. 91-017--2]

Garbage; Compliance Agreements

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the
regulations that apply to garbage that
can introduce diseases or pests of
livestock, poultry, or plants. The
amended provisions require persons to
enter into compliance agreements with
the Animal and Plant Health Inspection
Service before they handle or dispose of
certain regulated garbage on or removed
from a means of conveyance which has
been in any port outside the continental
United States and Canada within the
prevjous 2-year period, or has been to or
from any U.S. territory, possession, or
Hawaii within the previous 1-year
period. This change enhances our
ability to enforce the regulations and,
therefore, assists the effort to prevent
the dissemination of plant pests and
livestock and poultry diseases into or
within the United States.

EFFECTIVE DATE: January 19, 1994.

FOR FURTHER INFORMATION CONTACT:

Dr. Ronald B. Caffey, Assistant to the
Deputy Administrator, Plant Protection
and Quarantine, APHIS, USDA, room
438, Federal Building, 6505 Belcrest
Road, Hyattsville, MD 20782, (301) 436—
7633,

SUPPLEMENTARY INFORMATION:

Background

Our regulations concerning garbage
are contained in 7 CFR 330.400 and 9

CFR 94.5 (referred to below as “the
regulations’). The regulations are
intended to prevent the dissemination
of plant pests and livestock and poultry
diseases.

On July 16, 1993, we published in the
Federal Register (58 FR 38308-38311,
Docket No. 91-017-1) a proposal to
amend the regulations by requiring
persons to enter into compliance
agreements with the Animal and Plant
Health Inspection Service (APHIS)
before they handle or dispose of certain
regulated garbage on or removed from a
means of conveyance which has been in
any port outside the continental United
States and Canada within the previous
2-year period, or has been to or from any
U.S. territory, possession, or Hawaii
within the previous 1-year period.

In addition, we proposed to add a
definition of person to 9 CFR 94.5(h)(4) -
for consistency with the definition of
person in 7 CFR 330.100. We also
proposed that any compliance
agreement may be cancelled in writing
by the Administrator of APHIS
whenever it is found that the person
who has entered into the compliance
agreement has failed to comply with the
regulations in 7 CFR 330.400 or 9 CFR
94.5 or the conditions contained in the
agreement. »

Wae solicited comments concerning
our proposal for a 60-day comment
period ending September 14, 1993. We
received 2 comments by that date. They
were from a State farm bureau
federation and a veterinary medical
association, and expressed support for
adoption of the proposed rule without
change.

Therefore, based on the rationale set
forth in the proposed rule, we are
adopting the provisions of the proposal
as a final rule. :

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this rule in
conformance with Executive Order
12291, and we have determined that it
is not a ““major rule.” Based on
information compiled by the
Department, we have determined that
this rule will have an effect on the
economy of less than $100 million; will
not cause a major increase in costs or
prices for consumers, individual

- industries, Federal, State, or local

government agencies, or geographic
regions; and will not cause a significant
adverse effect on competition,

employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

This rule will not require persons to
change their current ({oracﬁces. Almost
all persons who handle and dispose of
regulated garbage have been operating
under compliance agreements. This rule

~ will require the use of these agreements.

The only cases where persons not
currently under such agreements handle
or dispose of regulated garbage are -
short-term situations involving persons
not in the business of garbage disposal,
where the person removes the garbage
under the direction of an APHIS
inspector or disposes of the garbage at
an approved facility under the
supervision of an APHIS inspector.
nder these circumstances, the

Administrator’of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.
Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Ofder 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12778

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before persons may file suit in court
challenging this rule. However,
administrative remedies must be
exhausted before persons may file suit
in court challenging a decision to cancel
a compliance agreement.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this final rule have been approved by
the Office of Management and Budget
(OMB), and there are no new

.requirements. The assigned OMB

control number is 0579-0054 for 7 CFR
330.400. Additional requirements for
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information collection and
recordkeeping will be submitted for
approval to OMB for 9 CFR 94.5.

List of Subjects
7 CFR Part 330

Customs duties and inspection,
Imports, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements,
Transportation.

9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry
and poultry products, Reporting and
recordkeeping requirements.

Accordingly, 7 CFR part 330 and 9
CFR part 94 are amended as follows:

TITLE 7—{AMENDED)

PART 330—FEDERAL PLANT PEST
REGULATIONS; GENERAL; PLANT
PESTS; SOIL, STONE, AND QUARRY
PRODUCTS; GARBAGE

1. The authority citation for part 330
continuss to read as follows:

Authority: 7 U.S.C. 147a, 150bb, 150dd-
150ff, 161, 162, 164a, 450, 2260; 19 U.S.C.
1306; 21 U.S.C. 111, 114a; 136 and 136a; 31
U.S.C. 9701; 42 U.S.C. 4331,4332; 7 CFR
2.17, 2.51, and 371.2(c).

2. Section 330.400 is amended by
adding a new paragraph (j) and Office of
Management and Budgst control
number information to read as follows:

§330.400 Regulation of certain garbage.

* L] ® * *

) Comphance agreement and
.cancellation.

(1) Any person engaged in the
business of handling or disposing of
regulated garbage must first enter into a
compliance agreement with the Animal
and Plant Health Inspection Service
(APHIS). Compliance agresment forms .
(PPQ Form 519) are available without
charge from local USDA/APHIS/Plant
Protection and Quarantins offices,
which are listed in telephone
directories.

(2) A person who enters into a
compliance agreement, and employees
or agents of that person, shall comply
with the following conditions and any
supplemental conditions which shall be
listed in the compliance agreement, as
deemed by the Administrator to be
necessary {o prevent the dissemination
into or within the United States of plant
pests and livestock or poultry diseases:

(i) Comply with the provisions of 7
CFR 330.400;

(ii) Allow APHIS inspsectors access to
all records maintained by the person

regarding handling or disposal of

regulated garbage, and to all areas where
handling or disposal of regulated
garbage occurs)

(iii) Remove regulated garbage from a
means of conveyance only in tight, leak-
proof receptacles;

(iv) Move the receptacles of regulated
garbage only to a facility approved in
accordance with §330.400(g)(2); and

TITLE 9—{AMENDED]

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), VELOGENIC
VISCEROTROPIC NEWCASTLE
DISEASE, AFRICAN SWINE FEVER,
HOG CHOLERA, AND BOVINE
SPONGIFORM ENCEPHALOPATHY:
PROHIBITED AND RESTRICTED

(v) At the approved facility, dispose of IMPORTATIONS

the regulated garbage only through
incineration, sterilization, grinding into
a sewage system approved in
accordance with § 330.400{g){2), or in
any other mannsr approved by the
Administrator and described in the
compliance agresment.

(3) Approval for a compliance
agreement may be denied at any time if
the Administrator determines that the
requirements set forth in this subpart
are not met, after notice of, and the
reasons for, the proposed denial of the
approval, and an opportunity to
demonstrate or achieve compliance with
such requirements, has been afforded te
the compliance agreement applicant.

(4) Any compliance agreement may be
canceled in writing by the
Administrator whenever it is found that
the person who hss entersd into the
compliance agreement has failed to
comply with this subpart. Any person
whose compliance agresment bas been
cancelled may appeal the decision, in
writing, within 10 days after receiving
written notification of the cancellation.
The appeal must state all of the facts
and reasons upon which the person
relies to show that the compliance
agreement was wrongfully cancelled. As
promptly as circumstances allow, the
Administrator will grant or deny the
appeal, in writing, stating the reasons |
for the decision. A hearing will be held
to resolve any conflict as to any material
fact. Rules of practice concerning a
hearing will be adopted by the
Admiaistrator. This administrative
remedy must be exhausted before a
person can file suit in court challenging
the cancellation of a compliance
agreement.

(5) Where 8 compliance agreement is
denied or cancelled, regulated garbage
may continue to be unloaded from a
means of conveyance and disposed of at
an approved facility in accordance with

§ 330.400(g)(1).

(Approved by the Office of Management and
Budget under control aumber 0576-0054.)

3. The Office of Management and
Budget control number information
appearing et the end of §330.400(i)(5) is
removed.

4, The authority citation for part 94
continues to read as follows:

Authority: 7 U.S.C. 1474, 150ee, 161, 162,
450;19 U.S.C. 1306; 21 U.5.C. 111, 114a,
134a, 134b, 134c, and 134f; 31 U.5.C. 9701;
421).5.C. 4331, 4332; 7CFR 2.17, 2.51, and
371.2(d).

5.In §94.5, a new paragraph (h}){10)
is added, to read as follows:

§94.5 Regulation of certain garbage.
*® * L] * L]

(h) LR 2B 1

{10) Person means any individual,
corporation, company, association, firm,
partnership, society, or joint stock

com
?n §94.5, a new paragraph (i) is
added immediately following new
paragraph (h)(10) and preceeding the
OMB control number as follows:

§94.5 Regulation of certain garbage.
* * ~ * *

(i) Compliance agreement and
cancellation.

(1)Any person engaged in the
business of handling or disposing of
regulated garbage must first enter into a
compliance agreement with the Animal
and Plant Health Inspection Service
(APHIS). Compliance agreement forms
(PPQ Form 519) are available without
charge from local USDA/APHIS/Plant
Protection and Quarantine offices,
which are listed in telephone
directories.

(2) A person who enters into a
compliance agreement, and employees
or agents of that person, shall comply
with the following conditions and any
supplemental conditions which shali be
listed in the compliance agreement, as
deemed by the Administrator to be
necessary to prevent the dissemination
into or within the United States of plant
pests and livestock or poultry diseases:

(i) Comply with the provisions of 9
CFR 94.5;

(i) Allow APHIS inspectors access to
all records maintained by the person
regarding handling or disposal of
regulated garbage, and to all areas where
handling or disposal of regulated
garbage occurs;

(iii) Remove regulated garbage from a
means of conveyanoe only in tight, leak-
proof receptacles;
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(iv) Move the receptacles of regulated
garbage only to a facility approved in
accordance with §94.5(f(2); and

(v) At the appraved facility, dispose of
the regulated garbege only through
incineration, sterilization, grinding into

. a sewage system approved in
accordance with § 94.5(f}{2), or in any
other manner approved by the
Administrator and described in the
compliance agreement.’

(3) Approval for a compliance
agreement may be denied at eny time if
the Administrator determines that the
requirements set forth in this section are
not met, after notice of, and the reasons -
for, the propased denial of the approval,
and an opportunity to demonstrate or
achieve compliance with such
requirements, has been afforded to the
compliance agreement applicant.

(4) Any compliance agreement may be
cancelled in writing by the ‘
Administrator whenever it is found that
the person who has entered into the
compliance agreement has failed to
comply with this section. Any person
whose compliance agreement has been
cancelled may appeal the decision, in
writing, within 10 days after receiving
written notificatian of the cancellation.
The appeal must state all of the facts

-~and reasons upon which the person .

" relies to show that the compliance
agreement was wrongfully cancelled. As
promptly as circumstances allow, the
Administrator will grant or deny the

. appeal, in writing, stating the reasons
for the decision. A hearing will be Leld
to resolve any conflicts as to any
material fact. Rules of practice
concerning a bearing will be adopted by
the Administrator. This administrative
remedy must be exhausted before a
person can file suit in court challenging
the cancellation of a compliance
agreement.

(5} Where a compliance agreement is
denied or cancelled, regulated garbage
may continue to be unloaded from a
means of conveyance and disposed of at
an approved facility in accordance with
§94.5(f)(1).

Done in Washingtan, DC, this 14th day of
December 1993.

Patricia Jensen, -

Deputy Assistant Secretary, Marketmg and
Inspection Services.

[FR Doc. 93-30912 Filed 12-17-83; 8:45 am]
BILLING CODE 3410-34-P .

r— et

Federal Crop Insurance Corporation
7 CFR Part 430

Sugar Beet Crop Insurance
Regulations

AGENCY: Federal Crop lnsumnce
Corporation, USDA.
ACTION: Final rule; technical correction.

SUMMARY: This document contains a
correction to final regulations which
were published Tuesday, December 11,
1990 (55 FR 50814). As published the
regulation inadvertently includeda -
duplication of tables addressing
cancellation and termination dates. This
rule serves to remove one of the tables,
as it contains incorrect dates.
EFFECTIVE DATE: December 20, 1993,
FOR FURTHER INFORMATION OONTM!Y‘
Meari Dunleavy, Regulat \:3

Regulasory and Proced

. Development, Federal Crap Insurance-
Corparation, U.S. Department of
Agriculture, W on DC 20250,
telephone (202) 254-8314.
SUPPLEMENTARY INFORMATION: This .
action has been reviewed under USDA
procedures established by Executive
Order 12291 and Departmental

" Regulation No. 1512-1. This action does

not constitute a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review date
established for these regulations is May
1,1994. .

Kathleen Connelly, Acting Manager,
FCIC, (1) has determined that this action
is not @ major rule as defined by
Executive Order 12291 because it will
not result in: (a) annuat effect on the
economy of $100 million or more; (b)
major increases in costs or prices for
consumers, individual industries,
Federal, state, or local governments, ar
a geographical region; or (c} significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ebility of U.S.-based
enterprises in domestic or export
markets; and {2) certifies that this action
will not {ncrease the federal paperwork
burden for individuals, smalr
businesses, and other persons and will
not have a significant economic impact
on a substantial number of small
entities.

This action is exempt from the
provisions of the Regulatory Flexibility
Act, therefore, No Regulatory Flexibility
Analysis was prepared. _

s program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR

" subpart ] must be exhausted

imposition of civil

part 3015, subpart V, published at 48 FR
29115, june 24, 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore neitheran -
Environmentsl Assessment nor an
Environmental Impact Statement is
needed.

The Acting Manager, FCIC, has
certified to the Office of Management
and Budget (OMB) that these proposed
regulations mest the applicable
standards provided in section 2{a} and
2(bJ(2) of Executive Order 12778.

This rule has been reviewed in
accordance with Executive Order 12778.
The provisions of this proposed rule are
not retroactive and will preempt state
and local laws to the extent such state
and local laws are inconsistent
herewith. The administrative appeal
provisions located at 7 CFR fotmo.

re
judicial action may be brought for
actions taken under proceedings for the
alties under the
Program Fraud Civil Remedies sections
of these regulations.

This amendment does not contain
information collections that require
clearance by the Office of Management
and Budget under the provisions of 44
U.S.C. chapter 35, the Paperwork
Reduction Act.

The Office of General Counsel, as the
Designated Official under section 6(a) of
Executivae Order 12612, Federalism, has
determined that the palicies and
procedures contained in this proposed
rule will not have substantial direct
effects on states or their political
subdivisions, or on the ibution of
power and responsibilities among the
various levels of government.

On December 11, 1990, FCIC
published a final rule with the intent to
simplify the sugar beet program in
California and Texas with revising
planting dates and the insurance period
to more closely reflect farming practices.
In so doing, FCIC intended to replace
the cancellation and termination date
table with one that more directly
applied to sugar best farming practices.
This date table was published, however,
the previous date tagle remained in -
print along with it. The former date
table contains incorrect dates, and must
be removed to avoid confusion.

As-this rule simply clarifies and
corrects a regulation, good cause is
found thet notice and public procedure
thereon are impracticable, unnecessary,
and contrary to the public interest. This
rule is determined to be effective upon
publication.
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OMB control numbers applicable to
this rule are found at 7 CFR part 400,
subpart H.

List of Subjects in 7 CFR Part 430

Crop Insurance, Sugar best.

Accordingly, FCIC amends the Sugar
Beet Crop Insurance Regulations, 7 CFR
part 430, as follows;

PART 430—SUGAR BEET CROP
INSURANCE REGULATIONS

1. The authority citation for 7 CFC
part 430 continues to read as follows:

Authority: 7 U.S.C. 1506, 1516.

§430.7 [Amended]

2. In §430.7, the insurance policy,
“15. Life of Contract: Cancellation and
Termination,” paragraph (d) is removed
and paragraphs (e) and {f) are
redesignated as (d) and (e).

Done in Washington, DC, on October 20,
1993.

Dallas R. Smith,

Acting Under Secretary, International Affairs
and Commodity Programs, Chairman of the
Board, Federal Crop Insurance Corporation.

[FR Doc. 93-30727 Filed 12-17-93; 8:45 am]}
BILLING CODE 3410-08-M

Rural Telephone Bank
7 CFR Part 1610
Rural Electrification Administration

7 CFR Parts 1735, 1737, 1744, 1751,
1753

Rural Telephone Bank and Telephone
Program Loan Policles, Procedures,
and Requirements;
Telecommunications System Planning
and Design Criteria, and Procedures
and Construction Policles and
Procedures; and Telecommunications
Standards and Specifications for
Materials, Equipment and Construction

AGENCY: Rural Electrification
Administration and Rural Telephone
Bank, USDA. :

ACTION: Interim rule with request for
comments.

SUMMARY: The Rural Electrification
Administration (REA) hereby amends its
pre- and post-loan regulations for
telephone borrowers to incorporate
changes to the telephone loan program
required by the Rural Electrification
Loan Restructuring Act of 1993
(RELRA). These changes significantly
restructure the telephone loan program.
In particular, a tiered or multi-level
system is established for the purpose of
making the most economical use of

telephone loan programs offered by th
REA. In addition, the Rural :
Electrification Act of 1936, as amended,
(the RE Act) now requires that a

- telecommunications modernization plan

be established in a state before
borrowers are eligible for REA and Rural
Telephone Bank loan programs. RELRA,
passed on November 1, 1993,
established a deadline of 45 days after
its enactment for the publication of this
interim rule. All telephone loan

. applicants will be affected by this rule.

DATES: Interim rule effective December
20, 1993. Written comments concerning
this interim rule must be received by
REA or bear a postmark or its equivalent
no later than February 18, 1994.
ADDRESSES: Submit written comments
to Matthew P. Link, Director, Rural
Telephone Bank Management Staff, U.S.
Department of Agriculture, Rural
Electrification Administration, 14th &
Independence Avenue, SW., room
2832-S, Washington, DC 20250-1500.
REA requests an original and three
copies of all comments (7 CFR Part
1700). All comments received will be
made available for public inspection at
room 2238-S, at the address listed
above, between 8:30 a.m. and 5 p.m. (7
CFR 1.27(b}).

FOR FURTHER INFORMATION CONTACT:
Cheryl L. Gamboney, Management
Analyst, Rural Telephone Bank
Management Staff, at the address listed
abovs, telephone number (202) 720—
0530. For information specifically
related to the state telecommunications
modernization plan or engineering
matters, contact Robert Peters, Assistant
Administrator—Telephone Program, at
(202) 720-8554.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This interim rule is issued in
conformance with Executive Order
128686.

Executive Order 12778

This interim rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This interim rule will
not: ’ :

(1) Preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with

“this rule;

(2) Have any retroactive effect; and

(3) Require administrative
proceedings before parties may file suit
challenging the provisions of this rule.

Regulatory Flexibility Act Certification

REA has determined that this interim
rule will not have a significant
economic impact on a substantial

number of small entities, as defined in
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.). The REA program provides
loans to REA borrowers at interest rates
and terms that are more favorable than
those generally available from the
private sector. REA borrowers, as a
result of obtaining federal financing,
receive economic benefits which exceed
any direct economic costs associated
with complying with REA regulations
and requirements. Moreover, this action
is in response to RELRA.

Information Collection and
Recordkeeping Requirements

The existing recordkeeping and
reporting burdens contained in this rule
have been submitted to the Office of
Management and Budget (OMB) for
approval pursuant to the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.). Because of the deadline
imposed by the law, the additional
recordkeeping and reporting burdens
associated with the State
Telecommunications Modernization
Plan (STMP) have been submitted to
OMB for approval on an emergency
basis. However, in the absence of
experience with such reporting, REA
does not have sufficient data to
determine the volume of activity that
will be affected by this rule. Therefore,
an estimate of the total burden of this
information collection requirement is

. not provided at this time. Public

comment is requested to assist in
accurately estimating the burden of this
information collection, including (1)
estimates of the amount of time and cost
required to develop an STMP and (2)
the basis for these estimates. These
information collection requirements
will not be effective until approved by
OMB. Send comments regarding these
burdens or any other aspect of these
collections of information, including
suggestions for reducing the burden, to
Matthew P. Link, at the address listed
above and to the Office of Information
and Regulatory Affairs, OMB, Attention:
Desk Officer for USDA, room 3201, New
Executive Office Building, Washington,
DC 20503.

National Environmental Policy Act
Certification

REA has determined that this interim
rule will not significantly affect the
quality of the human environment as
defined by the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.). Therefore, this action does not
require an environmental impact
statemeént or assessment.
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Catadlog of Federal Domestic Assistance

am described by this interim
rule isﬁstedinthecmalogoﬂ?edmal

Domestic Assistance Programs under
10.851, Rural Telephone Loens and
Loan Guarantees, and 16.852, Rural
le hone Bank Loans. This catalog is
ilable on a subscription basis from
the Superintendent of Documents, the
United States Government Printing
Office, Washington, DC 20402-9325.

Executive Order 12372

This interim rule is excluded from the
scope of Exscutive Order 12372,
Intergovarnmental Consultation. A
Notice of Final Rule entitled
Department s and Activities
Excluded from Executive Order 12372
(50 FR 47034} exempts REA and RTB
loans and loan guarantees to
governmental and nongovernmental
entities from coverage under this Order.

Background

REA is amending parts 1610, 1735,
1737, 1744, 1753 and adding part 1751
to implement Public Law 103-129, cited
as the Rural Electrification Loan
- Restructuring Act of 1993 (RELRA).

RELRA contains a number of provisions
that amend the Rural Electrification Act
(RE Act){7 U.S.C. 901 et seq.) These
amendments significantly restructure
REA's lending policies and require
changes in the regulations of REA and
the Rural Telephone Bank (RTB].

Restructured Loan Programs. The
amendments to sections 305 and 408 of
the RE Act restructured REA's telephone
loan programs to reflect the
government's current fiscal and
budgetary constraints. While the 2
percent telephone loan program was
eliminated by RELRA, new hardship
criteria have established so the
neediest borrowers can receive loans at
interest rates of 5 percent. REA loans
that were offered at the standard interest
rate of 5 percent {insured loans made
under section 305 of the RE Act) will
now be made at an interest rate equal to
the current cost of money to the
Government but not more than 7

ercent. In addition, REA cost-of-money
oans will be made concurrently with -
.RTB loans; i.e., a borrower will recetve

financing in part from both the REA
cost-of-money program and in part from
the RTB program. The loan amounts
will be in the same proportions as the
REA cost-of-money and RTB lending
levels authorized by the Congress.

RFELRA smendments to section
408(a)(2} of the RE Act have excluded
certain purposes from eligibility for RTB
financing. These same 0563 are
excluded from REA cost-of-money

‘ﬁnancing (under section 305(d}{2)).

However, section 408(a)(1) was not
amended and it references section 201
where such p are still eligible for
RTB financing. In the absence of
specific legislative direction, RTB
proposes to give preference to loans for
408(&)(2) pur&:es over 408{a}(1)

es, to the extent that it has
complsted loan applications for
408(a)(2) purposes. RTB adopted this
policy because it is consistent with the
statutory -provision for concurrent loans
that the loans be for the same purposes
and because of the difficulty of
administering two cancurrent loans
made for different purpases.

REA continues to provide guaranteed
loans for borrowers requesting a
guarantee. Borrowers that exceed the
maximum TIER and subscriber density
requirements of the REA cost-of-money
and RTB programs, or do not participate
in a state telecommunications
modernization plan, may be eligible for
guaranteed financing.

Hardship Priority System The
Hardship loan program is a new
program that is substantially different
than previous programs. REA is
implementing a system that will
prioritize for ﬂgpmval all applications
qualifying for hardship loans and
maximize the use of funds available for
hardship purposes. This priority system
will allow REA to implement the new
hardship program
(1) provide a fair and table method
for approving hardship loans and (2)
allocate the limited amount of hardship
funds available to ensure that borrowers
most in need will receive financing.
This priority system will not preclude

.any qualified borrower from receiving

hardshi funds.

Area Qualification Increased.
Amended section 203(b} of the RE Act
changes the definition of “rural areas”
to mean those areas not within a city,
village, or horough in excess of 5,000
inhabitants. Previously, only those areas
with populations not in excess of 1,500
were eligible for financing under the RE
Act,

.Facilities Financed. Under amended
sections 305(d) and 408(a) of the RE Act,
certain facilities and purposes will no
longeér be financed depending on the
type of loan. For example, REA will
make hardship and guaranteed loans,
but not concurrent REA cost-of-money
and RTB loans, to refinance outstanding
indebtedness and to finance (1) station
apparatus owned by the borrower, (2}
headquarters facilities, and (3) vehicles
not used primarily in construction. In
addition, REA will finance only
facilities providing 1-party service. This
restriction i8 aimed primarily at

in a manner that will .

preventing the finencing of facilities

inconsistent with the ob}ectives of
providing advanced

telecommunications gervices.

TIER Maintenance Requirements. In
general, the security documents
required in connection with REA loans,
RTB loans, and REA loan guarantees
contain provisions requiring borrowers
to maintain certain TIER levels. These
TIER maintenance requirements v
depending on the type of financing
borrower received (REA, RTB, or
guaranteed). These TIER maintenance
requirements are also related to the
TIER requirements for loan eligibility.
However, that relationship will not exist
for future loans since loan eligibility
will be based on 8 TIER “range’ and not
a specific level.

e new TIER maintenance

r‘:ﬂ\ﬁmment implemented by this rule

1 permit REA to require a minimum
- TIER 1o higher than 1.75 for all
borrowers receiving any type of loan
after the effective date of this rule. This
new requirement will eliminate :
confusion and prevent inconsistency
caused by varying TIER maintenance
levels. In addition, it will not adversely .
impact berrowers but will ensure an
adequate level of security. With
telephone barrowers facing increasing
competition and the potential for
regulatory changes, adequate security is
of critical concern to REA.

RTB Premiums Eliminated on New
Loans. Amended section 408(b}(8) of the
RE Act oxtends the prepayment
authority of this section to allow the
prepayment of new RTB loans (loans
appraved after the enactment date of
RELRA] at face value.

Consulting Services. New section
18(c) of the RE Act authorizes the
Administrator to permit a borrower to
voluntarily provide funds for use by the
Administrator in obtaining financial,
engineering, legal or other technical
assistance which may be required in the
review of an application for a loan or
loan guarantee. The purpose of this
provision is to assist in the expeditious
review of applications. The interim rule
implementing this provision of RELRA
is currently under development in REA.

State Telecommunications
Modernization Plan (STMP]. RELRA
requires that a telecommunications
modernization plan be established in a
state before any telephone borrawers
within the state can be eligible for
hardship or concurrent REA cost-of-
money and RTB loans. State legislators
or public utility commissions are
allowed 1 year after this interim rule
takes effect to develop such a plan.

also requires REA to develop
a regulation detailing the' minimum -
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requirements for an STMP. The purpose
of an STMP is to promote improvements
in the nation’s public switched network.
It is REA's belief that national
telecommunications “highways" will
not and cannot be fully utilized unless .
improvements are made to what might
be called the telecommunications
“driveways", the local loops. Most
loops cannot transmit information over
9600 bits per second (b/s).
Consequently, many advanced
telecommunications services are not
available on the switched network or
where available operate only on short
loops which limits their use to densely
populated areas.
LRA requires that telephone lines

be capable of transmitting: (1)-
Information at 1,000,000iits per second
(1Mb/s) and (2) a video image. REA has
interpreted the former to mean 1,54 Mb/
s, the North American standard digital -
transmission rate, and the latter to mean
150 Mb/s, the rate required to carry at
least one uncompressed National
Television Systems Committee (NTSC)
television signal. This means that the
capacity of an ordinary telephone loop
must be increased by several orders of .
magnitude. The other requirements in
the law are more easily met. Therefore,
improving the loop has been REA’s
focus in preparing minimum STMP
requirements and objectives.

echnical Amendments. In addition
to the amendments mandated by
RELRA, technical changes are made to
7 CFR 1735.14 and 1735.20. In
§1735.14, the existing paragraphs were
renumbered, and in § 1735.20, reference
to outdated REA bulletins was removed
and replaced with a reference to CFR
subparts.

List of Subjects
7 CFR Part 1610

Accounting, Loan programs—
communications, Reporting and
recordkeeping requirements, Rural
areas, Telsphone.

7 CFR Part 1735 .

Accounting; Loan programs—
communications, Reporting and
recordkeeping requirements, Rural
areas, Telephone.

7 CFR Part 1737

Accounting, Loan programs-
communications, Reporting and
recardkeeping requirements, Rural
areas, Telephons.

7 CFR Part 1744

Accounting, Loan programs-
communications, Reporting and :
recordkeeping requirements, Rural . :
areas, Telephone.

7 CFR Part 1751

Loan programs-communications,
Telecommunications, Telephone.

7 CFR Part 1753

Loan programs-communications,
Telecommunications, Telephone.

For reasons set forth in the preamble, |

chapters XVI and XVII of Title 7 of the
Code of Federal Regulations are
amended as follows:

7 CFR Chapter XVI

PART 1610—LOAN POLICIES

1. The authority citation for part 1610
continues to read as follows:

Authority: 7 U.S.C. 941 et seq.

2.In §1610.1, the last sentence of the
section is removed and three new
sentences are added to read as follows:

§1610.1 General.

* * ] oans are made under section
408(a)(1) of the Act for purposes of
section 201 of the Act. Loans are also
made for purposes of section 408(a}(2)

- of the Act. The Bank will give

preference to the use of loan funds for
purposes set forth in section 408(a)(2) of
the Act to the extent that it has
completed applications for such loans.

§1610.6 [Removed].
3. Section 1610.8 is removed.

§1610.2 through 1610.5 [Redesignated].
4. Sections 1610.2 through 1610.5 are

redesignated as §§ 1610.3 through

1610.8, respectively.

"~ 5. New § 1610.2 i1s added to read as

follows:

§1610.2 Deflnitions.

As used in this part: '

Act means the Rural Electrification’
Act of 1936, as amended (7 U.S.C. 801
et seq.).

Appropriated means funds
apBro;,)(riated based on subsidy.
 Bank means the Rural Telephone
Bank, an agency and instrumentality of
the United States within the United
States Department of Agriculture.

Borrower means any organization
which has an outstanding telephone
loan made by the Bank or REA, or
guaranteed by REA, or which is seeking
such financing.

Governor means the Governor of the
Bank. .

REA means the Rural Electrification
Administration, an agency of the United
States Department of Agriculture. )

REA cost-of-money-loan means a loan
made under section 305(d)(2) of the Act
bearing an interest rate as determined

* under 7 CFR 1735.31(c). REA cost-of- -

money loans are made concurrently.
with Bank loans. .. - L

TIER (Times Interest Earned Ratio)
means the ratio of the borrower’s net
income {after taxes) plus interest
expense, all divided by interest expense.
For the purpose of this calculation, all
amounts will be annual figures and
interest expense will include only
interest on debt with a maturity greater
than one year. '

6. Redesignated § 1610.4 is revised to
read as follows:

§1610.4 Loan applications.

No application for a loan will be
considered for approval by the Bank
until it has been reviewed by REA and
the Governor has determined, based on
such review, the eligibility of the
applicant for a Bank loan and the
amount thereof. Loan application forms
are available from REA on request. No
fees or charges are assessed for Bank
loans.

7. Redesignated § 1610.6 is revised to
read as follows:

§1610.6 Concurrent Bank and REA cost- -
of-money loans.

{(a) The Bank makes loans, \inder

* section 408 of the Act, concurrently

with REA cost-of-money loans made
under section 305(d)(2) of the Act. To
qualify for concurrent Bank and REA
cost-of-money loans on or after
November 1, 1993, a borrower must
meet each of the following
requirements:

1) The average number of proposed
subscribers per mile of line in the
service area of the borrower is not more
than 15, or the borrower has a projected
TIER (including the proposed loans) of
at least 1.0, but not greater than 5.0, as
determined by the feasibility study
prepared in connection with the loans,
see 7 CFR part 1737, subpart H; and

(2) The Administrator of REA has
approved and the borrower is
participating in a telecommunications
modernization plan for the state, see 7
CFR part 1751, subpart B.

(b) The loan amounts from each
program (Bank, including amounts for
class B stock, and REA cost-of-money)
will be proportionate to the total
amount of funds appropriated for the
fiscal year for Bank loans and REA cost-
of-money loans. To determine the Bank
portion, the total loan amount will be
multiplied by the ratio of Bank funds
appropriated for the fiscal year to the
sum of REA cost-of-money and Bank
funds appropriated for the fiscal year in
which the loan is approved. The same
method would be used to calculate the
REA cost-of-money portion (see 7 CFR
1735.31(b)). If during the fiscal year the
amount of funds appropriated changes,
the ratio will be adjusted accordingly
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and applied only to those loans
approved afterwards.

c) The actual rate of interest on the
Bank loan shall be determined as
provided in § 1610.10; the REA cost-of-
money loan shall bear interest at a rate
equal to the current cost of money to the
Federal Government, on the date of
advance of funds to the borrower, for
loans of similar maturity, but not more
than 7 percent per year (see 7 CFR
1735.31(c)).

8. §1610.11, is revised to read as
follows: ;

§1610.11 Prepayments.

{a) Bank loans approved before
November 1, 1993, may be prepaid in
accordance with the terms thereof,
including payment of the premium as
provided tgerein.

(b) A borrower may prepay part or all
of a Bank loan made on or after

“November 1, 1993, by paying the
outstanding principal and any accrued
interest without being required to pay a
prepayment premium. .

7 CFR Chapter XVii

PART 1735-GENERAL POLICIES,
TYPES OF LOANS, LOAN
REQUIREMENTS—TELEPHON
PROGRAM ”

1. The authority citation for part 1735
is revised to read as follows:

Authority: 7 U.S.C. 801 et seq., 1921 et seq.

2. In § 1735.2, the first sentence in the
definition of “‘Rural area” is revised and
six new definitions are added in
alphabetical order to read as follows:

§1735.2 Definitions.
L » » )

Advance of funds means the
transferring of funds by REA to the
borrower’s construction fund.

» * » » *

Appropriated means funds
appropriated based on subsidy.
» L ] - » .

Guaranteed loan means a loan
guaranteed by REA under section 306 of
the RE Act bearing interest at a rate
agreed to by the borrower and the
lender. o

Hardship loan means a loan made by
REA under section 305(d)(1) of the RE
Act bearing interest at a rate of 5 percent
per year,

L » w « »

REA cost-of-money loan means a loan
made under section 305(d)(2) of the RE
Act bearing an interest rate as
determined under § 1735.31(c). REA
cost-of-money loans are made
concurrently with RTB loans.

RTB loan means a loan made by the
Rural Telephone Bank {(RTB) under

section 408 of the RE Act bearing an
interest rate as determined under 7 CFR
1610.10. RTB loans are made
‘concurrently with REA cost-of-money
loans. '

Rural area means any area of the
United States, its territories and insular
possessions (including any area within
the Federated States of Micronesia, the
Republic of the Marshall Islands, and
the Republic of Palau) not included
within the boundaries of any
incorporated or unincorporated city,
village or borough having a population
exceeding 5,000 inhabitants. * * *

L ] » L] L ] »

3. Section 1735.10 is revised to read .

as follows: :

§1735.10 General.

(a) The Rural Electrification
Administration (REA) makes loans to
furni.h and improve telephone service
in rural areas. Loans made or guaranteed
by the Administrator of REA will be
made in conformance with the Rural
Electrification Act of 1936 (RE Act), as
amended (7 U.S.C. 901 et seq.), and 7
CFR chapter XVII. REA provides
borrowers specialized and technical
accounting, engineering, and other
managerial assistance in the
construction and operation of their
facilities when necessary to aid the
development of rural telephone service
and to protect loan security.

(b) will not make hardship loans,
REA cost-of-money loans, or RTB loans -
for any purposes that, in REA’s opinion,
are inconsistent with the borrower
achieving the goals stated in the State’s
telecommunications modernization plan
within the timeframe stated in the plan
(see 7 CFR part 1751, subpart B).

(c) REA will not deny or reduce a loan
or an advance of loan funds based on a
borrower’s level of general funds.

(d) No fees or charges are assessed for
any type of loan or guarantee provided

by REA or the Rural Telephone Bank
(RTB). .
(e) The Administrator may use

consultants funded by the borrower for
financial, legal, engineering, and other
technical advice in connection with the
review of a borrower’s loan application.

4.In § 1735.13, paragraph ﬁ,is
amended by removing the designations
“(1)”" and *(2)", paragraphs (c){i)
through (c)(iii) are redesignated as
paragraphs (c)(1) through (c)(3), A
respectively, and new paragraph (d) is
added to read as follows:

§1735.13 Location of facilities and service

for nonrursl subscribers.

L ] » L ] L 4 L ] . f
(d) REA may also approve financing

for facilities to serve nonrural areas if, -

at the time financing was first approved
by REA:

(1) The nonrural area had a
population of 1,500 or less when first
financed by REA and that financing was
approved prior to November 1, 1993; or

2) The nonrural area had a
population of 5,000 or less when first
financed by REA and that financing was
approved on or after November 1, 1993.

5. Section 1735.14 is revised to read
as follows:

§1735.14 Borrower eligibitity.

(a) REA makes loans to:

(1) Entities providing, or who may
hereafter provide, telephone service in
rural areas;

(2) Public bodies providing telephone
service in rural areas as of October 28,
1949; and

(3) Cooperative, nonprofit, limited
dividend or mutual asscciations.

(b) REA does not make loans to
individuals.

(c) REA gives preference to those -
borrowers (including initial loan
applicants) already providing telephone
service in rural areas, and to
cooperative, nonprofit, limited
dividend, or mutual associations. To be
eligible for a loan, a borrower must
provide or propose to provide the basic
local exchange telephone service needs
of rural areas, and it must be
incorporated.

6. In § 1735.17, paragraphs (a) and (b)
are revised, paragraph {c) is
redesignated as paragraph (d), and new

aragraph (c) is added to read as

~ follows: .

§1735.17 Facilities financed.

{a) REA makes hardship and
guaranteed loans to finance the
improvement, expansion, construction,
acquisition, and operation of systems or
facilities (including station apparatus
owned by the borrower, headquarters
facilities, and vehicles not used
primarily in construction) to furnish
and improve telephone service in rural
areas, except as noted under paragraph
(c) of this section. )

(b) REA makes concurrent REA cost-
of-money and RTB loans to finance the
imgrovement, expansion, construction,
and acquisition of systems or facilities
(excluding station apparatus owned by

* the borrowet, headquarters facilities,

and vehicles not used primarily in
construction) to fumisg and improve
telephone service in rural areas, except
as noted under paragraph (c} of this
section.

(c) REA will not make any type of
loan to finance the following items:

(1) Station apparatus (including PBX
and key systems) not owned by the
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borrower and any associated inside
wiring;

(2) Certain duplicative facilities, see
§1735.12;

(3) Facilities to serve subscribers
outside the local exchangs service area
of the borrower unless those facilities
are necessary to furnishing or improving
telephone service within the borrower’s
service areas; and

(4) Facilities to provide service other

than 1-party.’
7. In § 1735.20, paragraph (c) is

revised to read as follows:
§1735.20 Acquisttions.

* ® L ] *® *

(c) For additional policies on '
acquisitions, see subpart F through J of
this part.

8.1n § 1735.21, paragraph (a) is
re\_:ised to rgad as follows:

§1735.21 Refinancing loans.

(a) Hardship loans and guaranteed
loans may include funds to refinance
outstanding indebtedness of
corporations furnishing telephone
service when such refinancing is
necessary and incidental to furmshmg
or improving telephons service in rural
areas. Refinancing may not constitute
more than 40 percent of the loan.

* L 4 * L4 *

9. In §1735.22, paragraph (f) is
revised to read as follows:

§1735.22 Loan security.

* * » - *

() Borrowers with loans approved
prior to November 1, 1993, must
continue to meset the TIER maintenance
requirements contained in their loan
contract or mortgage. Loan contracts and
mortgages covering hardship loans, REA
cost-of-money loans, RTB loans, and
guarantesd loans approved on or after
December 20, 1993, shall contain a
provision req the bofrower to
maintain a TIER of at least 1.0 during
the Forecast period. At the end of the
Forecast period, the borrower shall be
required to maintain, at a minimum, a
TIER at least equal to the projected TIER
determined by ths feasibility study
prepared in connection with the loan,
but not greater than 1.75. Execution and
delivery of these loan contracts and
mortgages shall supersede any
conflicting TIER requirements in the
borrower’s previous loan contracts or
‘mortgages. :

L g L] t LB L]

10. § 1735.30 is revised to read as
follows:

§1735.30 Hardship loans.

(a) REA makes hardship loans under
section 305(d){(1) of the RE Act. These
loans bear interest at a rate of 5 percent

per year. To qualify for a hardship loan

on or after November 1, 1993, a
borrower must meet each of the
following requirements:

(1) The average number of proposed
subscribers per mile of line in the
service area of the borrower is not more
than 4;

(2) The borrower has a projected TIER
{(including the proposed loan or loans)
of at least 1.0, but not greater than 3.0,
as determined by the feasibility study
prepared in connection with the loan,
see 7 CFR part 1737, subpart H; and

(3) The Administrator has approved
and the borrower is participating in a
telecommunications modernization plan
for the state, sae 7 CFR part 1751,
subpart B. o

(bj(1) Hardship laan funds shall not -
beused to finance facilities located in
any exchange of the borrowaer that has:

(i) More than 1,000 existing
subscribers; and- A

(ii) An average number of proposed
subscribers per mile of line greater than

T 17,

(2) Those facilities may, however, be
financed with concurrent REA cast-of-
money and RTB loans or a guarantesd
loan if the borrower is eligible for such
financin

8

(c) The Administrator may waive the
TIER requirement in paragraph (a)(2) of
this section in any case in which the
Administrator determines, and sets forth
the reasons therefor in writing, that the
requirement would prevent emergency
restoration of the telephone system of
the borrower or result in severe
hardship to the borrower.

(d) In order to fairly and equitably
approve hardship loans to ensure that
borrowers most in need receive
hardship financing first, REA will
prioritize for approval all applications
qualifying for hardship loans. The
criteria in this paragraph will be used by
the Administrator to rank, from high to
low, applications that have been
determined to qualify for hardship
financing. Subject to the availability of
funds, applications receiving the highest
number of points will be selected for
loan approval each fiscal year quarter
(the application with the most points -
will be approved first, the second
highest next, etc.) The following ranking
methodology and loan approval -
conditions apply:

(1) Rankmg criteria. Borrowers will
receive points based on each of the
followmg cntena applicable to the
propese

(i) Forecasted Average Number of
Subscribers Per Mile of Line (Density).
The number of points assigned to a
borrower will be ths value 4 less the
value of the borrower’s forecasted
density as determined by the Feasibility
Study prepared in connection with the
loan (i.e., if a borrower’s forecasted
system density is 2.75, the borrower
would receive 4 less 2.75 points, or 1.25
points).

(ii) Forecasted TIER. The number of
points assigned to a borrower will be the
value 3 less the value of the borrower's
forecasted TIER as determined by the
Feasibility Study prepared in
connection with the loan (i.e., ifa
borrower’s forecasted TIER is 1.75, the
borrower would receive 3 less 1.75

points, or 1.25 points). ]
(iii) Unserved Territories. Barrawers
will receive points for loan funds

included in the application to provide
telephone service in areas previously
unserved because it was considered cost
prohibitive (for example, high casts
resulting from the terrain, remoteness,
or system design). In particular,
borrowers will receive one tenth ofa
point, up to a maximum of 2 peints, for
each subscriber added (in connection
with the loan) that currently resides in
an unserved area.

(iv) Plant Modernization. Borrowers
will receive 1 point for loan funds
included in the application for at least
ane of the following basic plant
modernizations or system
improvements:

A) Providing digital switching
capabilities where those capabilities did
not previously exist; and/or

Bg Upgradmg to equal access; and/or

(C) Conversion of service to 1-party
makmg an entire exchange all 1-party
service.

_(v) Distance Learning and Medical
Link Facilities. Borrowers will receive 2

" points for loan funds included in the

application for the purpose of providing
distance learning or medical link
transmission facilities. If loan funds are
included for both distance learning and
medical link transmission facilities,
borrowers will receive 3 points, (See 7
CFR part 1703 for definitions of distance
learning and medical link.)

(vi) Time Factor. If a borrower's
application has been ranked but cannot
be approved due to the lack of funds
available for loans in that quarter, the .
barrower will receive .25 paints for each
quarter in which its loan is pending but
not approved.

(2) Ranking and approval of loans.
Eligible loan applications (satisfying the
requirements of 7 CFR 1737.21) will be
ranked during the quarter in which the
application is received. If an application
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is received in which insufficient time
‘remains in that quarter to process and
rank the application, it will be ranked

in the next quarter. At the beginning of
the quarter and as soon as practical,
REA will approve all eligible hardship
loans ranked in the previous quarter to
the extent loan funds are available,
. beginning with the borrowers that
received the highest number of points
and working downwards. Any qualified
application that is not approved due to
the lack of funds will be carried forward
to the next quarter and ranked with all
other eligible hardship loan applications
in that quarter. Upon completion of the
ranking and approval of loans, all
borrowers will be informed in writing of
the status of their loan applications.

(o) Optimal use of funds. REA retains
the right to limit the size of hardship
loans made to individual borrowers in
order to more equitably distribute the
amount of hardship funds apFropriated
among the greatest number of qualified
borrowers. Generally, no more than 10
percent of the funds appropriated in any
fiscal year may be loaned to a single
~ borrower. In addition, REA retains the
right to approve loans to borrowers that
are ranked lower in the priority system,
or without regard to when the
application was received and ranked, if
it {s necessary to:

(1) Expedite restoration of service
outages due to natural disasters; or

(2) Maximize the use of all available
hardship funds appropriated for loans
in that fiscal year.

(f) On request of any borrower whao is
eligible for a hardship loan for which
funds are not available, the borrower
shall be considered to have applied for
concurrent REA cost-of-money and RTB
loans under sections 305 and 408,
respectively, of the RE Act.

(g) Hardship loans may be made
simultaneously with concurrent REA
cost-of-money and RTB loans or
guaranteed loans.

11. Section 1735.31 is revised to read
as follows:

§1735.31 REA cost-of-money and RTB
loans.

{a) REA makes cost-of-money loans,
under section 305(d)(2) of the RE Act,
concurrently with RTB loans made
under section 408 of the RE Act. To
qualify for concurrent REA cost-of-
money and RTB loans on or after
November 1, 1993, a borrower must
meet each of the following
requirements:

1) The average number of proposed
subscribers per mile of line in the
service area of the borrower is not more
than 15, or the borrower has a projected
TIER (including the proposed loans) of

at least 1.0, but not greater than 5.0, as
determined by the feasibility study
prepared in connection with the loans,
see 7 CFR part 1737, subpart H; and

(2) The Administrator has approved
and the borrower is participating in a
telecommunications modernization plan
for the state, see 7 CFR part 1751,
subpart B.

{b) The loan amounts from each
program {REA cost-of-money and RTB,
including amounts for class B stock)
will be proportionate to the total
amount of Emds appropriated for the
fiscal year for REA cost-of-money loans
and RTB loans. To determine the REA
cost-of-money portion, the total loan
amount will be multiplied by the ratio
of REA cost-of-money funds
appropriated for the fiscal year to the
sum of REA cost-of-money and RTB
funds a'gpropriated for the fiscal year in
which the loan is approved. The same
method would be used to calculate the
RTB portion (see 7 CFR 1610.6(b)). 1f
during the fiscal ysar thé amount of
funds appropriated changes, the ratio
will be adjusted accordingly and |
applied only to those loans approved
afterwards.

{c) The REA cost-of-money loan shall
bear interest as described in paragraphs
(c)(1) and (c)(2) of this section (the
actual rate of interest on the RTB loan
shall be determined as provided in 7
CFR 1810.10):

(1) Each advance of funds included in
REA cost-of-money loans shall bear
interest at a rate (the “Cost of Money
Interest Rate’’) equal to the current cost
of money to the Federal Government for
loans of a similar maturity. The Cost of
Money Rate is determined when the
funds are advanced to the borrower but
cannot exceed 7 percent per year.

(2} REA shall use the Federal Treasury
Statistical Release (the “Statistical
Release’) issued by the United States
Treasury to determine the interest rate
for each advance of REA cost-of-money
loan funds. Generally, the Statistical °
Release is issued each Monday to cover
the preceding week. REA shall
determine the Cost of Money Interest
Rate as follows: :

(i) Each advance shall bear the
interest rate stated in the applicable

- Statistical Release for Treasury constant

maturities with a maturity similar to
that of the advance.

(ii) REA shall determine the interest
rate for an advance bearing a maturity
other than those stated in the applicable
Statistical Release by straight-line
interpolation between the next higher
and next lower stated maturities.

(iii) The first Statistical Release
published after the date of en advance
shall apply to that advance.

(iv) If the interest rate determined
under paragraph (c)(2){i) or (c)(2)(ii) of
this section is higher than 7 percent,
then the advance shall bear interest at
the rate of 7 percent per year.

(v) Advances with maturities greater
than 30 years shall bear interest at the
rate stated in the applicable Statistical
Release for 30-year maturities,

(vi) REA may use an alternative
method to determine the Cost of Money
Interest Rate if the Treasury ceases to
issue the Statistical Release or changes
its format or frequency of issue so that
it is no longer appropriate for use in the
manner described in paragraph (c)(2) of
this section. In this eventuality, REA
shall immediately notify all borrowers
with unadvanced REA cost-of-money
loan funds. REA may, with the
borrower’s consent, determine the Cost
of Money Interest Rate on a case-by-case
basis for subsequent advances of REA
cost-of-money loan funds but may also

- decide, in its discretion, that it is unable

to continue advancing funds until an
alternative method is in effect.

(vii) Refer to § 1735.43(a) for
additional information on maturities of
REA loans.

(viii) REA shall provide borrowers
with prompt written confirmation of the
Cost of Money Interest Rate borne by
each advance of funds included in a
REA cost-of-money loan. '

(d) On request of any borrower who

“is eligible for concurrent REA cost-of-

money and RTB loans for which funds

are not available, the borrower shall be

considered to have applied for a loan

guarantee under section 306 of the RE
ct.

(e) Concurrent REA cost-of-money
and RTB loans may be made :
simultaneously with hardship loans or
guaranteed loans.

12. In § 1735.32, paragraph (a) is
revised, paragraphs (b) through (k) are
redesignated as paragraphs (c) through
(1), respectively, and paragraph (b) is
added to read as follows:

§1735.32 Guaranteed loans.

(a) General. Loan guarantess under
this section will be considered for only
those borrowers specifically requesting
a guarantee. Borrowers may also specify
that the loan to be guaranteed shall be
made by the Federal Financing Bank
(FFB). REA provides loan guarantees
pursuant to section 306 of the RE Act.
Guaranteed loans may be made
simultaneously with hardship loans or
concurrent REA cost-of-money and RTB
loans. No fees or charges are assessed
for any guarantee of a loan provided by
REA. In view of the Government’s :
guarantee, REA generally obtains a first
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lien on all assets of the borrower (see
§1735.46).

{b} Requirements. To qualify for a
guaranteed loan, a borrower must have
a projected TIER (including the
proposed loan or loans) of at least 1.5
as determined by the feasibility study
prepared in connection with the loan. In
addition, a borrower must meet all
requirements set forth in the regulations
applicable to a loan made by REA with
the exception that it is not required to
participate in a state
telecommunications modernization plan
and is not subject to a subscriber per
mile eligibility requirement, as provided
in §1735.31(a).

13. In redesignated §1735.32(k),
Payments under the contract of
guarantes, the reference
*§1735.32(i)(3)"” is changed to read
“§1735.32(j)(3)".

14. In § 1735.74, existing paragraph
(a)(14) is redesignated as paragraph
{a)(15), end new paragraph (a)(14) is
added to read as follows:

§1735.74 Submission of data.
L] » ® L ] "

(14) A certification, signed by the
president of the borrower, that the
borrower is participating in the State’s
telecommunications modernization plan
(for information concerning the plan,
see 7 CFR part 1751, subpart B). This
certification is not required if the

borrower is seeking a guaranteed loan.
» - * » *

PART 1737—PRE-LOAN POLICIES
AND PROCEDURES COMMON TO
GUARANTEED AND INSURED
TELEPHONE LOANS

1. The authority citation for part 1737
is revised to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et seq.

2.In §1737.2, the first sentence in the
definition of “Rural area” is revised and
four new definitions are added in
alphabetical order to read as follows:

§1737.2 Definitions.
* * ® * *

Guaranteed loan means a loan
guaranteed by REA under section 306 of
the RE Act bearing interest at a rate
agreed to by the borrower and the
lender. '

Hardship loan means a loan made by
REA under section 305(d)(1) of the RE

determined under 7 CFR 1735.31(c).
REA cost-of-money loans are made
concurrently with RTB loans.

® * ® L] *

RTB loan means a loan made by the
Rural Telephone Bank (RTB) under
section 408 of the RE Act bearing an
interest rate as determined under 7 CFR
1610.10. RTB loans are made
concurrently with REA cost-of-money
loans.

Rura! area means any area of the
United States, its territories and
possessions (including any area within
the Federated States of Micronesia, the
Republic of the Marshall Islands, and
the Republic of Palau) not included
within the boundaries of any
incorporated or unincorporated city,
village or borough having a population
exceeding 5,000 inhabitants, * * *

* * L ] * *

3.In §1737.11, paragraph (h) is
revised and new paragraph (i) is added
to read as follows:

§1737.11 Preapplication determinations.

[ ] * - * *

(h) Loans for a portion of a system. If
it is impractical to finance facilities to
provide adequate service throughout the
borrower’s entire telephone service area,
REA will consider a loan application to
finance improvements to a portion of a
borrower’s system. :

(i) Telecommunications
modernization plan. A borrower
applying fer hardship or concurrent
REA cost-of-money and RTB loans
should refer to 7 CFR part 1751, subpart
B.

4. In § 1737.22, new paragraph (a)(20)
is added to read as follows:

§1737.22 Supplementary information.

» - ® * *

(a * ® * ;

(20) A certification, signed by the
president of the borrower, that the
borrower is participating in the State’s
telecommunications modernization plan
(for additional information concerning
the plan, see 7 CFR part 1751, subpart
B). This certification is not required if
the borrower is seeking a guaranteed
loan.
® * * * *

5.In §1737.32, a sentencs is added to
the end of paragraph (a) and the first
sentence of paragraphs (f}(1)(viii) (A)
and (B) and all of paragraph (C) are
revised to read as follows:

Act bearing interest at a rate of 5 percent .

per year, ‘
* ® * * L]

REA cost-of-money loan means a loan
made under section 305(d){2) of the RE
Act bearing an interest rate as

§1737.32 Loan design (LD).

(a) * * * The LD must conform to the
borrower’s state telecommunications
modernization plan unless the berrower
is seeking a guaranteed loan (for

additional information concerning the
plan, see 7 CFR part 1751, subpart B).
L *® * * ]

LI IR

(1) ® x ®

(viii) Investment in nonrural areas.

(A) Far initial loans, or loans for areas
not previously financed by REA, the
borrower must fully discuss proposed
improvements or expansions in an
exchange serving a community over
5,000 population. * * *

(B) For subsequent loans, the
borrower must fully discuss as specified
in paragraph (f}(1)(viii)(A) of this
section proposed improvements or
expansions in an exchange serving a
community over 5,000 population
which had a population of more than
5,000 at the time the facilities to serve
the cominunity were first financed by
REA. * * %

(C) For subsequent loans, the
borrower shall state whether the
population of a community, which is
currently more than 5,000, was
considered rural at the time REA first
financed the facilities to serve the
community. Detailed cost estimates are
not required if the population was
considered rural at the time REA first
financed facilities to serve the
community, see 7 CFR 1735.13(d).

* * * * *

6.In §1737.50, “and” at the end of
paragraph (a){4) is removed, paragraph
(a)(5) is redesignated as paragraph (a)}(6),
and new paragraph (a)(5) is added to
read as follows:

§ 1737.50 Review of completed loan
application.
a * "

(5) Evidence that the borrower is
participating in a telecommunications
modernization plan in the state where
the proposed construction will occur,
unless the borrewer is seeking a
guaranteed loan; and
® L] * * *

7.In § 1737.70, paragraph (d) is
revised to read as follows:

§1737.70 Description of teasibility study.
» * * * *

(d) Variable interest rate loans. After
June 10, 1991, and prior to November 1,
1993, REA made certain variable rate
loans at intersest rates less than 5 percent
but not less than 2 percent. For thase
borrowers that received variable rate
loans, this paragraph describes the
method in which interest rates are
adjusted. The interest rate used in
determining feasibility is the rate
charged to the borrower until the end of
the Forecast period for that loan. At the
end of the Forecast period, the interest
rate for the loan may be annually
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adjusted by the Administrator upward
to a rate not greater than 5 percent, or
downward to a rate not less than the
rate determined in the feasibility study
on which the loan was based, based on
the borrower’s ability to pay debt
service and maintain a minimum TIER
of 1.0. Downward and upward
adjustments will be rounded down to
the nearest one-half or whole percent. -
To make this adjustment, projections set
forth in the loan feasibility study will be
revised annually by REA (beginning
within four months after the end of the
Forecast period) to reflect updated
revenue and expense factors based on
the borrower’s current operating
condition. Any such adjustment will be
effective on July 1 of the year in which
the adjustment was determined. If the
Administrator determines that the
borrower is capable of meeting the
minimum TIER requirements of 7 CFR
1735.22(f) at a loan interest rate of 5
percent on a loan made as described in
this paragraph, then the loan interest
rate shall be fixed, for the remainder of
the loan repayment period, at the
standard interest rate of 5 percent.

» : ® *® *

8. New §1737.71 is added to read as
follows:

§1737.71 Interest rate to be considered for
the purpose of assesasing feasibllity for
loans.

(a) For purposes of determining the
creditworthiness of a borrower for
concurrent REA cost-of-money and RTB
loans, the Administrator shall assume
that the loans, if made, would bear
interest at the Treasury rate on the date
of determination as described in
paragraph (b) of this section. If the
Treasury rate exceeds 7 percent, the
interest rate used to determine
eligibility for the REA cost-of-money
loan will be 7 percent.

(b) The 30-year Treasury rate will be
used in all feasibility studies for loans
" with a final maturity of at least 30 years.
A straight-line interpolation between
other Treasury rates will be used to
determine the rate used in feasibility
studies for loans with final maturities of
less than 30 years.

(c) The Treasury rate will be obtained
each Tuesday, or as soon as possible
thereafter, from the Federal Reserve.
The rate for the current week, from the
column labeled “This week" in the
Federal Reserve statistical release, will
be used from that Wednesday through
the following Tuesday.

(d) As used in this section, the ‘“date
of determination” means the date of the
feasibility study used in support of the
loan recommendation.

PART 1744—POST-LOAN POLICIES
AND PROCEDURES COMMON TO
GUARANTEED AND INSURED
YELEPHONE LOANS

1. The authority citation for part 1744
continues to read as follows:

Authority: 7 U.S.C, 901 et seq., 1921 ot seq.

2. In §1744.61, paragraphs (h)
through (1) and (m) are redssignated as
paragraphs (i) through (m) and (o),
respectively, and new paragraphs (h)
and (n) are added to read as follows:

§1744.61 Definitions.

* w * »

(h) Hardship loan means a loan made
by REA under section 305(d)(1) of the
RE Act bearing interest at a rate of 5
percent per year.

L3 L 4 - * *

(n) REA cost-of-money loan means a
loan made under section 305(d)(2) of the
RE Act bearing an interest rate as
determined under 7 CFR 1735.31(c).
REA cost-of-money loans are made

concurrently with RTB loans.
* ‘w . * L

3.In § 1744.67, paragraphs (a)
introductory text, (a)(1), and (a)(2)
introductory text are revised, and

aragraph (e) is added, to read as
ollows:

§1744.67 Temporary excess construction
funds.

{a) When unanticipated events delay
the borrower’s disbursement of
advanced funds, the funds may be used
as follows:

(1) With REA loan funds for loans
approved prior to November 1, 1993, or
hardship loan funds, the borrower may
invest the funds in 5 percent Treasury
Certificates of Indebtedness—REA
Series.

(2) With REA cost-of-money, FFB or
RTB loan funds, the following apply:

4 4

L] *

»

(e) For REA loans approved prior to
October 1, 1991, the borrower may
return advanced funds to REA as a
refund of an advance. Interest stops
accruing on the refunded advance upon
receipt by REA. A refunded advance
may be readvanced. A refund of an
advance shall be sent to the Rural
Electrification Administration, United
States Department of Agriculture,
Collections and Custodial Section,
Washington, DC, 20250. The borrower
should clearly indicate that this is a
refund of an advance, and not a loan
payment or prepayment. .

4. In section 1744.68, paragraph (a) is
revised to read as follows:

§1744.68 Order and method of advances
of telephone loan funds.

(a) Borrowers may specify the
sequence of advances of funds under
any combination of approved telephone
loans from REA, RTB, or FFB, except
that for all loans approved on or after
November 1, 1983, the borrower may
use loan funds:

(1) Only for purposes for which that
type of loan (i.e. Hardship, REA cost-of-
money, RTB, or FFB) may be made; and

(2) Only in exchanges that qualify for
the type of loan from which the funds
are drawn.

* * * L] *

1. Part 1751 is added to read as
follows:

PART 1751—TELECOMMUNICATIONS
SYSTEM PLANNING AND DESIGN
CRITERIA, AND PROCEDURES

Subpart A—{Reserved]

Sec.
1751.1-1751.99 {Reserved]

Subpart B—State Telscommunications

Modernization Plan

1751.100 Definitions,

1751.101 General.

1751.102 STMP developer—eligibility.

1751.103 Loan requirements.

1751.104 Obtaining REA approval of a
proposed STMP,

1751105 Amending an STMP.

1751.106 STMP requirements and
objectives.

Authority: 7 U.S.C. 801 et seq., 1921 et seq.

Subpart A—[Reserved]
§§1751.1-1751.99 [Reserved]

Subpart B—State Telecommunications
Modernization Plan

§1751.100 Definitions.

As used in this subpart:

Act. The Rural Electrification Act of
1936, as amended (7 U.S.C. 801 et seq.).

Basic Rate Interface. The form of
Integrated Services Digital Network
(ISDN) which has a total bandwidth of
144 kilobits per second (kb/s).

Bit rate. The rate of transmission of
telecommunications signals or
intelligence in binary (two state) form in
bits per unit time, e.g., Mb/s (megabits
per second), kb/s (kilobits per second),
etc.

Borrower. Any organization which has
an outstanding telephone loan made by
REA or the Rural Telephone Bank, or
guaranteed by REA, or which is seeking
such financing.. -

Channel. A path suitable for the
transmission of communications
between two or more points, ordinarily
between two or more stations or
between channel terminations in
telecommunications company central
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offices. A channel may be furnished by
wire, fiber optics, radio or a
combination thereof.

Hardship loan. A loan made by REA
under section 305(d)(1) of the RE Act
bearing interest at a rate of 5 percent per

ear.

ISDN (Integrated Services Digital
Network). An integrated digital network
in which the same digital switches and
digital paths are used to establish
connections for different services, for
example, telephony.and data. (Verbatim
from the American National Standards
Institute, T1.226-1992.)

Local power, Electrical source,
provided by someone other than the
telecommunications utility, used for
powering telecommunications
equipment.

Loop. A dedicated facility which
connects the customer’s station to the
public switched network. The loop may
consist of twisted pair copper wire,
coaxial cable, fiber optic cable, radio, or
a combination of these. It may also
include dedicated electronic or
lightwave transmission equipment.

Mileage or Zone Charges. Assessed
telephone charges which are over and
above the basic rate and which are
distance sensitive. :

PCS (Personal Communications
Service). PCS is an emerging technology.
It is generally described as a
communications service that is
customized to the needs of the user;
where the telephone number is assigned
to the individual rather than to the
terminal apparatus. PCS will include
both wireline and wireless servics. It is
envisioned that it will carry voice, data,
and many other types of
communications,

Primary Rate Interface. The form of
ISDN which has a total bandwidth of
1.544 Mb/s.

PUC (Public Utilities Commission).
The public utilities commission, public
service commission or other state body
with such jurisdiction over rates, service
areas or other aspects of the services and
operation of providers of
telecommunications services as vests in
the commission or other body authority,
to the extent provided by the state, to
guide development of
telecommunications services in the
state.

REA cost-of-money loan. A loan made
under section 305(d)(2) of the RE Act
bearing en interest rate as determined
under 7 CFR 1735.31(c). REA cost-of-
money loans are made concurrently
with RTB loans.

RTB loan. A loan made by the Rural
Telephone Bank (RTB) under section
408 of the RE Act bearing an interest
rate as determined under 7 CFR

1610.10. RTB loans are made
concurrently with REA cost-of-money
loans.

State. Each of the 50 states of the
United States and its territories and
insular possessions of the United States.
This does not include countries in the
Compact of Free Association.

STMP (State Telecommunications
Modernization Plan). A plan, which has
been approved by REA, for improving
the public switched network of a state.
The STMP must conform to the
provisions of this subpart and apply to
all telecommunications providers in the
state.

Telecommunications. The
transmission or reception of voice, data,

- sounds, signals, pictures, writings, or

signs of all kinds, by wire, fiber, radio,
light, or other visual or electromagnetic
means.

§1751.101 General,

(a) It is the policy of REA that every
state have a State Telecommunications
Modernization Plan (STMP) which
provides for the improvement of the
state’s public switched network.

(b} A proposed STMP must be
submitted to REA for approval. REA

~ will approve the proposed STMP if it

conforms to the provisions of this
subpart. Once obtained, REA's approval
of an STMP can not be rescinded.

§1751.102 STMP developer—eligibllity.

'(a) Each stats, either by statute or
through its Public Utility Commission
(PUC), is eligible until December 20,
1994 to develop a proposed STMP and
deliver it to REA. REA shall reject an
STMP submitted by a commission or
body other than the state legislature or
PUC.

(b) A state must notify all
telecommunications providers in the
state that are part of the public switched
network of its intent to develop a
proposed STMP. The state is
encouraged to consider all such
providers’ views and incorporate these
views in the STMP.

(c) If a state is no longer eligible to
develop an STMP, as described in
paragraph (a) of this section, eligibility
to develop the STMP passes to a
majority of the REA telephone
borrowers within the state.

{d) No REA telephone borrower that
wishes to participate in developing the
STMP shall be excluded by other
borrowers.

(e) The majority of REA telephone
borrowers developing the STMP should
solicit the views of other
telecommunications providers in the
state.

§1751.103 Loan requirements.

For information about loan eligibility
requirements in relation to the STMP,
see 7 CFR part 1735. In particular, REA
will not make hardship leans, REA cost-
of-money loans, or RTB loans after
December 20, 1994 to:

(a) A borrower for ]
telecommunications improvements in a
state that does not have an STMP; or

(b) A borrower that does not agree to
construct its financed facilities in
accordance with the STMP approved for

“the state in which the

telecommunications improvements are
to be made.

§1751.104 Obtalning REA approval of a
proposed STMP,

(a) To obtain REA approval of a
proposed STMP, the developer must
submit the following to REA:

(1) A certified copy of the statute or

‘commission order, if the state is the

developer, or a written request for REA
approval of the groposed STMP signed
by an authorized representative of the
developer, if a majority of REA
telephone borrowers is the developer;

and .
(2) Three copies of the proposed
STMP

{b) Generally, REA will review the
proposed STMP within (30) days and
either:

(1) Approve the STMP if it conforms
to the provisions of this subpart in
which case REA will return a copy of
the STMP with notice of approval to the
developer; or,

(2) Not approve the proposed STMP if
it does not conform to the provisions of
this subpart. In this event, REA will
return the proposed STMP to the
developer with specific written
comments and suggestions for
modifying it so that it will conform to
the provisions of this subpart. REA will
invite the developer to submit a
modified proposed STMP for REA
approval. This process can continue
until the developer gains approval of a
proposed STMP unless the developer is
a state whose eligibility has expired. If
the state’s eligibility has expired, REA
will return the proposed STMP
unapproved. :

§1751.105 Amending an STMP.

{a) The developer of the REA
approved STMP may amend the STMP
it REA finds the proposed changes
continue to conform to the provisions of
this subpart.

(b) The praocedure for requesting
approval of an amended STMP is
identical to the procedure fora °
proposed STMP except that there are no
time limits on the eligibility of the -
developer.
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(c) The existing STMP remains in
force until REA has approved the
proposed amended STMP.

§1751.106 STMP requirements and
objectives. :

(a) A State Telecommunications
Modernization Plan must set service
requirements and objectives for
improving the public switched network.
Although objectives must be part of en
STMP, they are to be considered targets
and not requirements. The minimum
requirements and objectives are
described in paragraphs (b) through (d)
of this section and are grouped by
timeframe, i.e., short-term, medium-
term, and long-term. The STMP shall
provide that requirements be
implemented by the end of each
timeframe. REA will not approve an
STMP unless it specifically provides
that a]l telecommunications
improvements are to be deployed
concurrently in rural and non-rural
areas. REA understands that changes in
standards, technology, regulation, and
the economy could require amending
the STMP. See § 1751.105 of this
subpart. . )

(b) Short-term requirements and
objective. The short-term shall not
exceed five years from the date of REA’s
approval of the STMP. The minimum
short term requirements and objective
are as follows:

(1) Requirements. (i) Telephone
sygtems must be constructed so that
every subscriber can be provided 1-

‘party service without zone or mileage
charges. Existing multi-party subscribers
would be allowed to maintain multi-
party service only if they requested it
and approval is granted by the PUC.

(ii) Every analog subscriber line must
be capable of carrying at least 9600
b/s data when equipped with a modem.

(iii) Al new switcging equipment
must be capable of performing at a
minimum standard comparable to Basic
and Primary Rate ISDN and Signaling
System 7.

(iv) All new and rebuilt copper
twisted pair feeder or distribution plant
must be unloaded.

(v) Custom calling features and
enhanced 911 emergency service, i.e.,
automatic number identification, called
party hold, ringback, etc., must be
available to every subscriber.

(vi) A generic design for rebuilding
the telephone network must be adopted
by the STMP developer. Under this
generic design, each subscriber loop
must be capable of carrying a 150
Mb/s signal without using local power
at the subscriber end.

(vii) Adoption by telecommunications.

providers of flexible tariffs which allow

for and encourage distance learning and
medical links applications (see 7 CFR
part 1703)..

(2) Objective. Implementation where
appropriate of the 150 Mb/s design
(described in paragraph (b)(1)(vi) of this
section) in all new construction as soon

as the design is adopted.

(c) Medium-term requirements and
objectives. The medium-term shall not
exceed ten years from the date of REA’s
approval of the STMP, The minimum
medium-term requirements and
objectives are as follows:

Il) Requirements. (i) All new service
shall operate at the Basic Rate Interface
(144kb/s) or higher without using local
power;

(ii) Deployment of Primary Rate
Interface ISDN (1.544 Mb/s) as the new
“standard” wired telecommunications
channel; and

(iii) Integration of Personal
Communications Service into the
telecommunications network; .

(2) Objectives. (i) Upgrade all facilities
to be capable of carrying a minimum
150 be; signal without using local
power, ,

{ii) Deployment of central office
systems capable of switching 150 Mb/s.

(d) Long-term objective. The
minimum long term objective is
universal availability of a minimum 150
Mb/s telecommunications channel
within 15 years.

PART 1753—TELECOMMUNICATIONS
SYSTEM CONSTRUCTION POLICIES
AND PROCEDURES

1. The authority citation for part 1753
is revised to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et seq.

2.In §1753.2, add one definition in
alphabetical order to read as follows:

§1753.2 Definitions,
* L ] L] * L]

STMP (State Telecommunications
Modernization Plan). A ¥lan, which has
been approved by REA, for improving
the public switched network of a state.
The STMP must conform to the
provisions of this subpart and applies to
all telecommunications providers in the
state.

" L] * L] ®

3.In § 1753.3, paragraph (a)
introductory text is revised, and
paragraph (a)(4) is added, to read as
follows:

§1753.3 Preconstruction review.

(a) Prior REA approval must be
obtained for any construction that does
not conform to REA standards and
specifications or the approved LD, such
as construction of extensions to serve

subscribers in areas not included in the
LD (See 7 CFR part 1737). For loans
approved after REA approval of the
STMP in the borrower's state, the
proposed construction must conform to
the STMP, as required by 7 CFR part
1751, subpart B. To obtain approval, the
borrower shall submit a written
proposal containing:

* ® L * *®

(4) If applicable, a brief analysis from
the borrower demonstrating that the
proposed changes conform to the STMP.

*® - L *

4.In §1753.15, paragraphs (b)(3),
(b)(4), (b)(5), (b)(6), (b)(7), (b)(8), (b)(9),
(b)(10), and (b)(13) are removed, and
paragraphs (b)(11) and {b)(12) are
redesignated as paragraphs (b)(3) and
(b)(4), respectively, and revised to read
as follows:

§1753.15 General.

»* * L L 4 -

(b)*'i

(3) Postloan engineering services—
The design, procurement, and '
inspection of construction to
accomplish the objsectives of a loan as
stated in a LD approved by REA.

(4) Preloan engineering services—The
planning and design work performed in
preparing a LD. This consists of helping
the borrower determine the objectives
for a loan, including consideration of
REA'’s requirements relating to the
STMP, selecting the most effective and
efficient methods of meeting loan
objectives, and preparing the LD which
describes the objectives and presents the
method selected to meet them.

* * * * w

5. In § 1753.66, paragraph (d) is
revised to read as follows:

§1753.66 General.

* * L g * *

(d) Borrowers must obtain REA
review and approval of the LID for their
telephone systems. Applications of
special equipment not included in an
approved LD must conform to the STMP
as required by 7 CFR part 1751, subpart
B, and must be submitted to REA for
review and approval, .
" * * " "

Dated: November 30, 1993.
Bob J. Nash,
Under Secretary, Small Community and Rural
Development. Co
[FR Doc. 93-30922 Filed 12-16-93; 9:56 am)
BILLING CODE M10-15-# ‘



66260 Federal Register / Vol. 58, No. 242 / Monday, December 20, 1993 / Rules and Regulations

Rural Electrification Adminlstration
7 CFR Parts 1710 and 1714

Pre-loan Policles and Procedures for
Electric Loans »

AGENCY: Rural Electrification
Administration, USDA.

ACTION: Interim final rule.

SUMMARY: The Rural Electrification
Administration (REA) hereby amends its
pre- and post-loan regulations for
electric loans to incorporate changes to
electric loan policies required by the -
Rural Electrification Loan Restructuring
Act of 1993 (RELRA). RELRA, signed by
President Clinton on November 1, 1993,
established a deadline of 45 days after
its enactment for the issuance of this
interim final rule. At the same time,
REA is amending pre-loan regulations to
reflect a few technical changes such as
updating references to line numbers on
REA forms. Rules to implement other
provisions of RELRA are being
promulgated separately.

DATES: This rule is effective December
20, 1993.

Written comments must be received
by REA or carry a postmark or
equivalent by March 21, 1994.

ADDRESSES: Written comments should
be addressed to Sue Arnold, Program
Support Staff, U.S. Department of
Agriculture, Rural Electrification
Administration, room 2230-S, 14th
Street and Independence Avenus, SW.,
Washington, DC 20250-1500. REA
requires a signed original and three
copies of all comments (7 CFR
1700.30(e}). Comments will be available
for public inspection during regular
business hours (7 CFR 1.27(b)).

FOR FURTHER INFORMATION CONTACT: Sue
Arnold, Management Analyst, U.S.
Department of Agriculture, Rural
Electrification Administration, room
2230-s, 14th Street & Independence
Avenue SW., Washington, DC 20250~
1500. Telephone: 202~-720-0736. FAX:
202-720-4120.

SUPPLEMENTARY INFORMATION: This
regulatory action is issued in
conformance with Executive Order
12866, Regulatory Planning and Review.
The Administrator of REA has
determined that the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.)
does not apply to this rule. The
Administrator of REA has determined
that this rule will not significantly affect
the quality of the human environment
as defined by the National

. Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.). Therefors, this

“action does not require an-

environmental impact statement or

- assessment. This rule is excluded from

the scope of Executive Order 12372,
Intergovernmental Consultation, which
may require consultation with State and
local officials. A Notice of Final Rule
titled Department Programs and
Activities Excluded from Executive
Order 12372 (50 FR 47034) exempts
REA electric loans and loan guarantees
from coverage under this Order. This
rule has been reviewed under Executive
Order 12778, Civil Justice Reform. This
rule: (1) Will not preempt any State or
local laws, regulations, or policies,
unless they present an irreconcilable
conflict with this rule; (2) Will not have
any retroactive effect; and (3) Will not
require administrative proceedings
before any parties may file suit
challenging the provisions of this rule.
The program described by this rule is
listed in the Catalog of Federal Domestic
Assistance Programs under number
10.850 Rural Electrification Loans and
Loan Guarantees. This catalog is
available on a subscription basis from
the Superintendent of Documents, the
United States Government Printing
Office, Washington, DC 20402-9325.

Information Collection and
Recordkeeping Requirements

-The existing recordkeeping and
reporting burdens contained in this rule
were approved by the Office of
Management and Budget (OMB)
pursuant to the Paperwork Reduction
Act of 1980 (44 U.S.C. 3501 et seq.),
under control numbers 0572-0017,
0572-0032, and 0572-0103.

Send questions or comments
regarding these burdens or any other
aspect of these collections of
information, including suggestions for
reducing the burden, to the Office of
Information and Regulatory Affairs,
Office of Management and Budget, room
3201, NEOB, Washington, DC 20503.
Attention: Desk Officer for USDA.

B'ackground
The Rural Electrification Loan

Restructuring Act of 1993, Public Law
103-129, (RELRA), signed into law by

President Clinton on November 1, 1993,

amends the Rural Electrification Act of
1936, 7 U.S.C. 901 et seq. (RE Act). The
amendments mandate a restructuring of
the electric loan programs of REA. Loan
purposes, the definition of “‘rural area”,
applicable interest rates, loan terms and
conditions, and REA oversight of
borrowers are among the areas affected
by RELRA. Furthermore, RELRA
established a deadline of 45 days after
its enactment for the issuance of this
interim final rule. The amendments to 7
CFR parts 1710 and 1714, published

today partially implement this
restructuring. Other rules implementing
other provisions of RELRA regarding
loans for demarid side management,
energy conservation programs, on and
off grid renewable energy systems, and
REA oversight of borrowers pursuant to
section 306E of the RE Act, are being
promulgated separately.

Rural Area

RELRA revises the definition of *“rural
area’’ to include any area not included
within the boundaries of any urban area,
as defined by the Bureau of the Census.
The Bureau of the Census issues lists of
urban areas for each decennial census.
Consistent with longstanding REA
policy, for purposes of the *‘rural area”
definition, the character of an area is
determined as of the time the initial
loan for the system is made. In contrast
to previous policy, RELRA allows REA
to make loans and loan guarantees to
improve service to systems in rural
areas that were not initially financed by
REA.

Municipal Rate Loans

Previously the standard interest rate
on insured electric loans was 5 percent,
with a rate as low as 2 percent in cases
where the Administrator of REA
determined that the borrower was
experiencing extreme financial hardship
or could not provide adequate service to
its consumers without creating
substantial rate disparity. »

Insured electric loans made pursuant
to RELRA, in contrast, may be either
municipal rate loans or hardship rate
loans. The interest rate on municipal
rate loans is based on the current market
yield of outstanding municipal
obligations with remaining periods to
maturity similar to the term selected by
the borrower, but not greater than the
rate applicable to Water and Waste
Loans made by Farmers Home
Administration (FmHA) under the
Consolidated Farm and Rural
Development Act, 7 U.S.C.
1927(a)(3)(A). FmHA regulations
implementing this rate are published at
7 CFR 1942.17 (f)(1) and (f)(4).

RELRA further establishes an interest
rate cap of 7 percent on municipal rate
loans if the borrower meets certain tests
in terms of consumer density, rate
disparity, and average per capita or
median household income of the service
territory. Since these tests are
specifically based on the economic
conditions of retail consumers, only
loans to borrowers primarily engaged in
providing retail electric service are
eligible for the 7 percent cap.

- The regulation issued today
establishes, in part 1714, REA's
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" methodology for computing the
municipal interest rate. Consistent with
present FmHA policy, the REA rates are
computed quarterly, based on the
indexes published in The Bond Buyer
for the four weeks prior to the first
Friday of the last month prior to the
beginning of the quarter. Information
about the The Bond Buyer is available
by writing Bond Buyer, One State Street
Plaza, New York, NY 10004-1549, or by
calling 1-800-982-0633.

The interest rate for terms of 20 years
or longer is based on the “11-Bond GO
Index”, which is an index of Aa rated
general obligation bonds maturing in 20
years. REA will base the rate for terms
of less than 20 years on the table of
“Municipal Market Data—General
Obligation Yields” for Aa rated bonds
for a term similar to the term selected
by the borrower for the REA loan.

For convenience and compatibility
with similar debt instruments, REA will
follow FmHA's policy of rounding all
interest rates to the nearest eighth of a
percent. For example, for the quarter

beginning July 1, 1993, FmHA averaged

the rates in The Bond Buyer Index for
May 13 (5.59 percent), May 20 (5.68
percent), May 27 (5.63 percent), and
June 3 (5.58 percent). This averages to-
5.62 percent. FmHA rounded the rate to
5.625, which is equal to 5%s percent.

REA will publish the interest rates
quarterly in the Federal Register, The
information is also available from REA
headquarters staff.

The new law continues the
longstanding REA policy of requiring
most borrowers to obtain up to 30
percent of their loan funds from a
supplemental source without an REA
guarantee. '

Hardship Rate Loans

RELRA provides for 5 percent
hardship rate loans for borrowers: (1)
Whose residential revenue exceeds 15
cents per kWh, or (2) Who meet certain
tests with respect to rate disparity and
either average per capita or median

" - household income of residential

‘consumers. The rate disparity test for
hardship loans is more stringent than
the test for the 7 percent interest rate

cap.

Elardship rate loans may also be made
to borrowers who, in the judgement of
the Administrator have experienced a .
severe hardship. In determining
whether the borrower has experienced a

" severe hardship. The Administrator
shall consider, among other matters,
whether factors beyond the control or
substantial influence of the borrower
have had severe adverse effect on the
borrower's abilit'ito provide service
consistent with the purposes of the RE

- information about

Act, and which prudent management
could not réasonably anticipate and
either prevent or insure against. Among
such factors are system damage due to

- unusual weather or other natural

disasters or Acts of God, loss of
substantial loads, extreme rate disparity
compared to a contiguous utility, and
other factors that cause severe financial
hardship. The Administrator will also
consider whether a hardship rate loan
will provide significant relief to the
borrower in dealing with severe
hardship. :

Consistent with longstanding policy
for hardship loans, RELRA prohibits
REA from requiring a concurrent
supplemental loan in connection with a
loan at the 5 percent hardship rate.
Pursuant to section 1714.110(d), a
borrower who is eligible for a hardshi
rate loan may elect to take a municipa
rate loan instead. Such borrowers will
be required to obtain supplemental
financing in connection with the
municipal rate loan, unless, at the time
of loan approval, no funds for hardship
loans are available. :

Determination of Eligibility for the

- Interest Rate Cap or the 5 Percent

Hardship Interest Rate

Rate disparity test: The rate disparity
test compares the borrower’s average
revenue per kWh to the average revenue
per kWh in its state. To determine
whether a borrower meets the tests for
either the interest rate cap, or the 5
percent hardship interest rate, REA will
compare the borrower's average total
revenue per kWh and, in the case of the
5 percent hardship interest rate,.
residential revenue li)ex' kWh as reported
on the Financial and Statistical Report
(REA Form 7 or Form 12) with
Statewide data published by the Energy
Information Administration of the

Department of Energy (DOE). These data

include revenues from both seasonal
and nonseasonal consumers. The test
will be based on the most recent
calendar year for which full year DOE
data are available at the time of loan
approval and the same year for borrower
data.

Consumer income test: The consumer
incoms test compares the average per
capita incomse and median household
incoms of the consumers served by the
borrower with statistics for the state.
The borrower meets the test if either the
average per capita income or the median
household incoms of its consumers is
less than the state figure. A borrower
wishing to qualify under one of these
tests will be required to submit'to REA,
as part of its'loan application,

consumers. Using the, most recently

e location of its .

published decennial cengus data on
income from the Bureau of the Census,
REA will compars, on a weighted
average basis, average per capita income
and median household income of the
territory served by the borrower with
State figures. The analysis will, at the
borrower’s option, be based on the
number of consumers and households
in each county served by the borrower,
or on the number of consumers and
households in each census tract served.
A borrower which believes that the
demographic or economic conditions of
its community have changed
substantially so that the decennial
census data no longer represents a-valid
comparison with its state figures may
provide REA with more current data
from a reliable source such as a State _
agency. Data from private organizations
like commercial polling companies will

- not be acceptable.

Interest Rate Term

Under previous policy, REA insured
loans were made for a term, up to 35
years, not to exceed the useful life of the
facilities financed. A single interest rate,
usually 5 percent, applied to the entire
loan. Under RELRA, as set forth in part
1714, for a municipal rate loan, the
borrower may select an interest rate
term than will end no later than the
final maturity date of the loan. A single
interest rate will be in effect for the
term. At the end of the term, the
borrower may either pay off the
outstanding balance at face value or roll
over the balance by electing a new term.

" Consistent with the principles of
OMB Circular A-129, Policies for
Federal Credit Programs and Non-Tax
Recsivables, published January 22,
1993, at 58 FR 5765, the borrower may
select an initial term and all rollover
terms for each advance of funds. The

date of the advance establishes the first

day of the initial term for the advancs, -
and the applicable interest rate until
rollover maturity is the rate in effect on
that date for the term elected by the
borrower. This policy closely matches
the date for determination of the interest
rate to the date the funds are available
to the borrower.

To provide borrowers with financial
flexibility, while minimizing transaction
costs to both borrowers and the
government, the rule provides for up to
6 advances per loan. REA insured loans
are made for a 2-year construction
financing period, and the government's
obligation to advance loan funds to the
borrower may terminate after 4 years
pursuant to 7 CFR 1785 subpart A. A
study of 253 notes advanced over the
past 3 years shows that for about 89

* percent of these notes the borrower

-
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received all available loan funds in 6 or
fewer advances. REA believes that 6
advances should be sufficient to meset
the borrower's financing needs.

For example, a loan for facilities with
an expectedplife of 35 yearshas a
maximum final maturity of 35 years. If
the borrower selects an initial interest
rate term of 20 years for the first
advance, the rate applicable to a 20-year
term, as described above, will be
applicable during these 20 years. At the
end of 20 years, the borrower may elect
a rollover term at the then current
interest rate. Different terms may be
selected for other advances.

Prepayment Option (Call Provision)

RELRA, in contrast to longstanding
REA policy, restricts the borrower's
ability to prepay REA loans at face
value. Provisions in 7 CFR part 1786
that allow prepayment of REA loans at
a discount under certain circumstances,
are not affected by RELRA. In addition,
on September 16, 1993, at 58 FR 48465,
REA published a proposed rule, 7 CFR
part 1786 subpart F, implementing
Public Law 102—428 to allow any
electric borrower, to prepay its REA
loans at a discount, with severe .
restrictions on the borrower’s eligibility
for future REA loans. RELRA does not
affect this proposed rule.

However, REA loans made after
November 1, 1993, may be prepaid in
part or in full at face value at a time
other than a rollover maturity date only
if the borrower elects, at the time of loan
approval, to include a prepayment
provision in the loan documents, Such
a provision would increase any interest
rate applicable to any advance on the
loan by one-eighth of a percentage point
(0.125 percent), subject, for qualified
borrowers, to the 7 percent cap. RELRA
permits the borrower to elect this option
at the time the loan is made. .

Amendments Not Related to RELRA

In addition to the amendments
mandated by the law, REA is amendin
parts 1710 and 1714 to reflect techniceﬁ
changes to REA procedures since
January 9, 1992, when part 1710 was
originally published. These changes
either were offered for public comment,
or are not substantive, with no period
for public comment required,

One such amendment deletes
references in Section 1710.1, General
statement, to REA bulletins that have
already been rescinded pursuant to REA
regulations. References to the following
rescinded REA bulletins are removed

from part 1710.

" Bulletin 20~2, Electric Loan Policies
and Application Procedures;

Bulletin 20-8, Loans for Generation
and Transmission;

Bulletin 20-14, Supplemental
Financing for Loans Considered Under
Section 4 of the Rural Electrification
Act;

Bulletin 112-3, Area Coverage
Service; and :

Bulistin 145-1, Development, -
Approval, and Use of Irrigation Studies

An additional amendment unrelated
to RELRA, revises definitions of various
financial ratios in section 1710.2
Definitions and rules of construction, to
reflect the line numbers on the revised
Financial and Statistical Reports, REA
Forms 7 and 12. The definitions
themselves are not changed, only
reference to line numbers. As stated in
§1710.3, references to forms and line
number will apply to corresponding
information in future versions of the
forms. The line numbers cited in the
rule are revised simply for the
convenience of the public. The revisions
to these forms were mailed to borrowers
with the forms for their 1992 annual
reports. ‘

Finally, the Alternate Loan
Application Procedures for Distribution
Borrowers in 7 CFR part 1714 subpart D
have been effectively superseded by the
loan application requirements in part
1710. Subpart D of part 1714, issued in
1988, was intended to simplify the loan
application procedure for distribution
borrowers who met certain financial,
operational, and managerial tests.
Howaevaer, the requirements of 7 CFR
part 1710 subpart D, issued in 1992,
effectively removed this option. Some of
the loan application requirements in
part 1710 reflect the need to protect loan
security and determine loan feasibility

‘pursuant to § 1710.112. Others, such as

the debarment and suspension
requirements of § 1719.123 énd the
lobbying certification required by .
§1710.125, are needed to meet the
requirements of other Federal agencies.
Part 1710 was published as a proposed
rule on February 27, 1991, at 58 FR
42460 Comments from the public on
this proposed rule, including the loan
application requirements, were
considered in the final rule published
January 9, 1892, at 57 FR 1044. The rule
issued today, therefore, removes subpart
D of part 1714,

Other Amendments

Finally, on August 20, 1993, at 58 FR
44288, REA published a proposed rule
amendment to part 1710 to clarify the
requirements for long-range financial
forecasts of electric borrowers. This
pm£mw rule is not affected by RELRA
or the regulation published today.

List of Subjects
7 CFR Part 1710

Electric power, Elediric utilities, Loan -
programs—energy, Rural areas.

7 CFR Part 1714

Electric power, Loan programs—
energy, Rural areas.

For the reasons set out in the
preamble, REA amends chapter XVII,
title 7 of the Code of Federal
Regulations as follows:

PART 1710—GENERAL AND PRE-
LOAN POLICIES AND PROCEDURES
COMMON TO INSURED AND -
GUARANTEED ELECTRIC LOANS

1. The authority citation for part 1710
continues to read as follows:

Authority: 7 U.S.C. 901-950(b); Public Law
99-591; Delegation of Authority by the
Secretary of Agriculture, 7 CFR 2.23;
Delegation of Authority by the Under
Secretary for Small Community and Rural
Development, 7 CFR 2.72.

2. Section 1710.1 is amended by
revising paragraphs (b}(1), (b}{2), and (c)
to read as follows: .

§1710.1 General statement.

» » L] w *

(b) 'R

{1) For guaranteed loans in 7 CFR part
1712 and REA Bulletins 20-22, 60-10,
86-3, 105-5, and 111-3, or the
successors to these bulletins; and

{2) For insured loans in 7 CFR part
1714 and in REA Bulletins 60-10, 86—
3, 105-5, and 111-3, or the successors
to these bulletins.

(c) This part supersedes those
portions of the following REA Bulletins
and supplements that are in conflict.

20-5 Extensions of Payments of Principal
and Interest

20-20 Deferment of Principal Repayments
for Investment in Supplemental Lending

. Institutions

20-22 Guarantee of Loans for Bulk Powsr
Supply Facilities

20-23 Section 12 Extensions for Energy
Resources Conservation Loans

60-10 Construction Work Plans, Electric
Distribution Systems

86~3 Headquarters Facilities for Electric
Borrowers

105-5 Financial Forecast-Electric
Distribution Systems

111-3 Power Supply Surveys

120-1 Development, Approval, and Use of
Power Requirements Studies

L ] » » » L]

3. Section 1710.2 is arhended by
revising the definitions of “DSC”,
“Equity”, “RE Act beneficiary”, “Rural
area”, and ““Total assets”, and adding
new definitions in alphabetical order to
road as follows:
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§1710.2 - Definitions and rules of Interest rate cap means a maximum . consists of territory, persons, and
construction. ’ - interest rate of 7 percent applicable to housing units in:
L D certain municipaf rate loans as set forth - (i) Places of 2500 or more persons
Call provision has the same meaning  in §1710.7. incorporated as cities, villages, boroughs
as “prepayment option”. Interest rate term means a period of  (except in Alaska and New York), and
L time selected by the borrower for the towns (except in the six New England

Consumer means a retail customer of  purpose of determining the interest rate  States, New York, and Wisconsin), but

electricity, as reported on REA Form 7,  on an advance of funds. See 7 CFR excluding the rural portions of
Part R, Lines 1-7. 1714.86. “extended cities.”
N . T T (if) Census designated places of 2500
DSC means Debt Service Coverage Municipal rate loan means a loan or({r}gre ers:)ns.. torv. in ted
calculated as: . made at a municipal interest rate 111) Lther te;ni: ‘4 ::io'ryor%e . of d
pursuant to 7 CFR 1714.5. :rxg:scorpom od, included in urbanize
DSC= ﬁ_Bf_C * * . oo . Urbanized area means an urbanized
. Prepayment option means a provision  greq g5 defined by the Bureau of the
Where: :ﬁclgded in the loan dociiments toallow Census in notices published
n L. . o borrower to prepay all or a portion eriodically in the Federal Register.
A=Depreciation and Amortization of an advance on a municipal rate loan gerr:grally a)x'l urbanizeede:rea ;;gxs o

" Expense, which equals Part A, Line

REA ) h on a date other than a rollover maturity  characterized as an area that comprises
%ﬁ;ﬁwarsﬁ",’g’eﬁgﬁsﬁi}’ﬁﬁggo of date. See 7 CFR 1714.9. a place and the adjacent densely settled
REA Form 12a (power sl’xpply oo territory that together have a minimum
borrowers); RE Act beneficiary means a person, population of 50,000 people.

B=Interest on Long-term Debt, which business, or other entity thatislocated « « « &
equals Part A, Line 15 of REA Form in a rural area. 4. Section 1710.3 is revised to read as
7 or Section A Line 22 of REA Form * R I; * . .'ty p .te tho last follows
12a except that Interest on Long- ollover maturity date means the las -
term deblt) shall be increased bygi/s day of an interest rate term. §1710.3 Form revisions.
of the amount, if any, by which the - _Rural area means any area of the References in this part to REA forms

rentals of Restricted Property (Part  United States, its territories and insular  ©F line numbers in REA forms are based
M, Line 3 of REA Form 7 o oction  possessions (including any area within o REA Form 7 and Form 12 dated

K, Line 4 or REA Form 12h) exceeds the Federated States of Micronesia, the” December 1992, unless otherwise

2 percent of Total Margins and Marshall Islands, and the Republic of indicated. These references will apply
Equities (Part C, Line 32 of REA Palau) not included within the ) to corresponding information in future
Form 7 or Section B, Line 33 of REA boundaries of any urban area, as defined Vversions of the forms.

Form 12a; by the Bureau of the Census. For 5. Section 1710.6 is amended by
C=Patronage Capital or Margins, purposes of the “rural area” definition, ~ revising paragraph (a) introductory text -

which equals Part A, Line 27.of &e character of an area is determingd at and paragraph (b) to read as follows:

REA Form 7 or Section A, Line 34 _ the time of the initial loan to furnish or

or REA Form 12a; and improve service in the area. - §17108 Applicability of certaln proyisions

to completed loan applications.
(a) Certain new or revised policies
and requirements set forth in this part,

D=Debt Service Billed (REA + other) (i) For initial REA loans made prior to
which equals etgldinterest and - Nrc::;:lmber 1, 1993, the RE Act detttixned
principal billed during the calendar * area” to mean any area of the :
year plus Vs of the am%unt. ifany,  United States not included within the ;';' g‘gh alre tl(i)s;edei;ldtil;islgggmpll;é :ttilgrl)l
by which the rentals of Restricted ~ boundaries of any city, village, or that l?ag eon etermige db II:IIEZ)A to be
Property (Part M, Line 3 of REA borough having a population exceeding oo e January 9 1392 the date
Form 7 or Section K, Line 4 of REA  1500. An area determined tobe a “rural Eblicati on of suaciy olicies and
Form 12h) exceeds 2 percent of area” for the purposes of an initial loan I:nre ments ig the Fe?l eral Resister
Total Margins and Equities (Part C, made prior to November 1, 1993, shall rod gisier.

g . ; . This exception does not apply to loan
Line 33 of REA Form 7 or Section continue to be considered a “rural applications received after said date, nor

B, Line 34 of REA Form 12A). area.” Co .
Equity moans total margins and (il For initial REA loans madoon or o 200 P SC O FRRE S8,
equities, which equals Part C, Line 33 of after November 1, 1993, this definition ' following provisions:
REA Form 7 (distribution borrowers} or 21}11811 gply-fltg determining t}if , PSS S
Section B, Line 34 of REA Form 12a aracter of the area, REA will rely on . .
(power supply borrowers). the Bureau of the Census designation. a (bl) C:Iﬁai:‘oli; :;l:irgﬁfl:fo gl:)sr I;;"etr
Final maturity means t.he finaldateon ) * * . Fggriary ¥0 1992. These provisions are
which all outstanding principal and . Total Assets means Part C, Line 26 of  jjonifiad in the individual sections of
accrued interest on an electric loan is REA Form 7 (distribution borrowers) or this part.
due and payable. Section B, Line 27 of REA Form 12a . 6 g Ho 0.50 is revised d
Five percent hardship rate means an  (power supply borrowers). - Section 1710.50 15 revised to read .
interest rate of 5 percent applicableto ™ « « & &« « as follows:
a hardship rate loan.

- Urban area is defined by the Bureau =~ §1710.50 Insured loans.

e oo - of the Census as an area comprising all REA makes insured loans under
Hardship rate loan means a loan territory, population, and housing units  section 305 of the RE Act. .

made at the 5 percent hardship rate in urbanized areas and in places of 2500  (a) Municipal rate loans. The standard

pursuant to 7 CFR 1714.8. or more persons outside urbanized interest rate on an insured loan made on

ror e e areas. More specifically, “urban” or after November 1, 1993, is the
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municipal rate, which is the rate
determined by the Administrator to be
equal to the current market yield on
outstanding municipal obligations with
rem eriods to maturity, up to 35
years, similar to the interest rate term
selected by the borrower. In certain
cases, an interest rate cap of 7 percent
mslafv apply. The interest rate term and
rollover maturity date for a municipal
rate loan will be determined pursuant to
-7 CFR part 1714, and the borrower may
elect to include in the loan documents
a prepayment option (call provision).

(b) Hardship rate loans. REA makes
hardship rate loans at the 5 percent
hardship rate to qualified borrowers
meeting the criteria set forth in 7 CFR
1714.8

7. Section 1710.51 is revised to read
as follows: .

§1710.51 Loan guarantees.

REA provides financing through 100
percent loan guarantees made under
sections 306 and 306A of the RE Act.
REA also provides 90 percent loan -
guarantees under section 311 of the RE
Act to enable borrowers to secure
financing from certain private lenders.

_ The loan guarantees are made for a term
of up to 35 years, and the interest rate
is established at a rate agreed to by the
borrewer and the lender, with REA

" concurrence. The guarantee applies to

the repayment of both principal and

interest.

8. Section 1710.100 is revised to read
as follows: :

© §1710.100 Genersl.

REA makes loans and loan guarantees
to finance the construction of electric
distribution, transmission and .
generation facilities, including system
improvements and replacements
required to furnish and improve electric
service in rural areas, and for demand
side management, energy conservation
programs, and on grid and off grid
renewable energy systems. In some
circumstances, REA may finance
selected operating expenses of its
borrowers. Loans made or guaranteed by
the Administrator of REA will be made
in conformance with the Rural
Electrification Act of 1936, as amended
(7 U.S.C. 901 et seq.), and 7 CFR chapter
XVIL. REA provides certain technical
assistance to borrowers when necessary -
to aid the development of rural electric
service and to protect loan security.

9. Section 1710.101 is amended by
redesignating paragraphs (c) and (d) as
paragraphs (%) and (g), respectively, and
revising them, and adding new
garagraphs (c) through (e) to read as

ollows:

§1710.101 Types of eligible borrowers.

L] » ] » »

(c) For the purpose of determining
eligibility of a distribution borrower not
in default on the repayment of a loan
made or guaranteetf under the RE Act
for a loan, loan guarantes, or lien
accommodation, a default by a borrower
from which a distribution borrower
purchases wholesale pawer shall not:

(1) Be considered a default by the
distribution borrowar;

(2) Reduce the eligibility of the
distribution borrower for assistance
under the RE Act; or

(3) Be the cause, directly or indirectly,
of imposing any requirement or
restriction on the borrower as a
condition of the assistance, except such
requirements or restrictions as are
necessary to implement a debt
restructuring agreed on by the power
su] tPly borrower and REA.,

F ) For the purpose of determining the
eligibility of a distribution borrower,
REA will consider whether the
distribution borrower is current on its
obligations to its wholesale power
supplier under the REA wholesale
power contract.

(e) Nothing in paragraph (c) of this
section relieves any distribution
borrower that is a member of a power
suﬂply borrower in default on its
obligations to REA or operating under a
debt restructuring agreement, of
requirements set forth in REA
regulations, including, without
limitation, § 1710.112(b)(6), or of any
terms and conditions that the
Administrator may otherwise impose on
any borrower as a condition of obtaining
a loan or loan guarantee (including, in
ap;;)roprme cases, mgmber guaranteisz.g)

" (f) Except as provided in paragrap!
of this section, former borrowers that
have paid off all outstanding loans may
reapply for a loan to serve RE Act
beneficiary loads accruing from the time
the former borrower’s complete loan
application is received by REA. The
determination of whether an area is
rural will be based on the Census
designation of the area at the tims of the
reapplication for a loan, if the area is not
served by electric facilities financed by
REA. If the area is served by electric
facilities financed by REA, it will
continue to be considered rural.

(g) Former borrowers that have
prepaid all, or portions of outstanding
insured and direct loans in accordance
with REA regulations must comply with
the provisions of 7 CFR part 1786 before
being considered eligible to borrow
additional funds from REA.

10. Section 1710.102 is amended by
revising paragraphs (a) and (b), and by

removing and reserving paragraph (d) to
read as follows:

§1710.102 Borrcwer eligibllity for different
types of loans, -

-(a) Insured loans under section 305.
Insured loans are normally reserved for
the financing of distribution and
subtransmission facilities of both -
distribution and power supply
borrowers, including, under certain
circumstances, the implementation of
demand side management, energy
conservation programs, and on grid and
off grid renewable energy systems. In
accordance with § 1710.110, the
Administrator may require the borrower
to obtain no more than 30 percent of the
total debt financing required for a
proposed project by means of a
supplemental loan from another lender
without an REA guarantes.

(b) One hundred percent loan
guarantees under section 308. Both
distribution end power supply
borrowers are eligible for 100 percent

-loan guarantees under section 306 of the -

RE Act for any or all of the purposes set
forth in § 1710.108, including, under

. certain circumstences, the

implementation of demand side
management, energy conservation
programs, and ongd and off grid
renewable energy systems. (See 7 CFR
part 1712), These guarantees are
normally used to finance bulk .
transmission and generation facilities,
but they may also be used to finance
distribution and subtransmission
facilities. If & borrower applies for a
section 306 loan guarantee to finence all
or a portion of distribution and
subtransmission facilities, such request
will not affect the borrower’s eligibility
for an insured loan to finance any
remaining portion of said facilities or for
any future insured loan to finance other
distribution or subtransmission
facilities, A section 3086 loan guarantes,
however, may not be used to guarantee
a supplementat loan required by
§1710.110.

LJ » L] * L]

{(d) [Reserved]

11. Section 1710.104 is amended by

revising gamgraph (a) and removing
paragraph (c) to read as follows:

§1710.104 Service to Non-RE Act
beneficlarles.

(a) To the greatest extent practical,
loans are limited to providing and
improving electric facilities to serve
consumers that are RE Act beneficiaries.
When it is determined by the
Administrator to be necessary in order
to furnish or improve electric service in
rural areas, loans may, under certain

"
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circumstances, be made to finance
electric facilities to serve consumers
that are not RE Act bensficiaries.
» * * ] *

12. Section 1710.105 is amended by
revising paragraph (a) to read as follows:

§1710.105 State regulatory approvals.

(a) In States where a borrower is
required to obtain approval of a project
or its financing from a state regufatory
authority, REA may require that such
approvals be obtained, if feasible for the
borrower to do so, before the following
types of loans are approved by REA:

1) Loans requiring an Environmental
Impact Statement;

2) Loans to finance generation and
transmission facilities, when the loan
request for such facilities i3 $25 million
or more; and

(3) Loans for the purpose of assisting
borrowers to implement demand side
management and energy conservation
programs and on and off grid renewable
energy systems. '

* * ® * ]

13. Section 1710.106 is amended by
revising paragraphs (a) introductory text
and (c), and by adding paragraph (a)(6)
to read as follows:

§1710.106 Uses of loan funds.
(a) Funds from loans made or

guaranteed by REA may be used to
finance: .
* * * * *

(6) Certain costs incurred in demand
side management, energy conservation
programs and on and off grid renewable
energy systems. ’ ,

(c) REA will not make loans to finance
the following:

(1) Electric facilities, equipment,
appliances, or wiring located inside the
premises of the consumer, except
qualifying items included in a loan for
demand side managsment or energy
resource conservation programs, or on
or off grid renewable energy systems;

(2) Facilities to serve consumers who
are not RE Act beneficiaries unless those
facilities are necessary and incidental to
providing or improving electric service

in rural areas {See § 1710.104);
{3) Any facilities or other purposes
that a state regulatory authority having

jurisdiction will not approve for
inclusion in the borrowsr’s rate base, or
will not otherwise allow rates sufficient
to repay with interest the debt incurred
for the facilities or other purposes; and
(4) Any facilities ar other specific
purposes that wers included in a loan
made or guaranteed by REA that the
borrower has prepaid or that has been
- -rescinded.

- 4 L ] * L]

14, Section 1710.100 is amended by
revising paragraph (c) to read as follows:

§1710.109 Relmburssment of general
funds and Interim financing.
- » L ] E ] L ]

{c) The period immediately preceding
the current loan period for which
reimbursement and replacement of
interim financing is authorized under
paragraph (b) of this section is as
follows:

(1) The number of months agreed to
by REA and the borrower for complete
loan applications received by REA
before February 10, 1992;

(2) 36 months for complete loan
applications received from February 10,
1992 through February 10, 1993; or

(3) 24 months for complets loan
applications received after February 10,
1993.

» * ' t 4 * -«

15. Section 1710.110 is amended by
revising paragraphs (a) and {b) and the
heading of paragraph {(c), and by adding
a new paragraph (d) to read as follows:

§1710.110 Supplemental financing.

(a) Except in the case of financial
hardship as determined by the
Administrator, applicants for a
municipal rate Joan will be required to
obtain a portion of their loan funds from
a supplemental source without an REA
guarantee, in the amounts set forth in
paragraph (c) of this section. REA will
normally grant a lien accommodation to
the supplemental lender. REA does not
require supplemental financing in
conjunction with an REA guaranteed
loan. However, if a borrower elects to
obtain supplemsntal financing in
conjunction with a guaranteed loan, the
granting of REA’s loan guarantee may be
conditioned on the borrower’s obtaining
supplemental financing.

Es The terms and conditions of
supplemental financing and any
security offsred to the supplemental
lender are subject to REA approval.
Generally, supplemental Joans must
have the same final maturity and be
amortized in the same manner as REA
loans made concurrently. Borrowers
may elect to repay the loans either in
substantially equal periodic
installments covering interest and
principal, or in periodic installments
that include interest and level
amortization of principal.

(c) Supplemental financing required
for municipal rate loans. * * *

* - L ] * ]

(d) Supplemental financing will not
be required in connection with hardship
rate loans. Borrowers that qualify for
hardship rate loans but elect to take
municipal rats loans instead, will be

required to obtain supplemental
financing pursuant to this section,
unless at the time of loan approval,
there are no funds remaining available
for hardship loans, in which case
supplemental financing will not be
required.

16. Section 1710.115 is revised to read
as follows:

§1710.115 Final maturlty.

(a) REA is authorized to maks loans
and loan guarantees with a final
maturity of up to 35 years. The borrower
may elect a repayment period for a loan
not longer than the expected useful life
of the facilities, not to exceed 35 years.
Most of the electric facilities financed
by REA have a long useful life, often
approximating 35 years. Some facilities,
such as load management equipment
and Supervisory Control and Data
Acquisition equipment, have a much
shorter useful life due, in part, to
obsolescence. Operating loans to finance
working capital required for the initial
operation of a new system are a separate
class of loans and usually have a final
maturity of less than 10 years. '

(b) Loans made or guaranteed by REA
for facilities owned by the borrower
generally must be repaid with interest
within a period, up to 35 years, that
approximates the expected useful life of
the facilities financed. The expected
useful life shall be based on the
weighted average of the depreciation
rates that the borrower proposes for the
facilities financed by the loan, provided
that these rates are deemed appropriate
by REA. In states where the borrower
must obtain state regulatory authority
approval of depreciation rates for rate
making purposes, the depreciation rates
used for the purposes of this paragraph
shall be the rates currently approved by
the state authority or rates for which the
borrower plans to seek state authority
approval, provided that these rates are
deemed appropriate by REA. In other
states, if the rates d%roposed by the
borrower are not deemed appropriate by
REA, REA will base expected useful life
on the depreciation rates listed in
Bulletin 183-1, or its successor, revising
such rates as necessary to reflect current
industry practice. Final maturities for
loans for the implementation of
programs for demand side management
and energy resource conservation and
on and ;ﬁ}’ grid renewable enargy
sources not owned by the borrower will
be determined by REA.

(c) {Reserved)

(d) The Administrator may approve a
repayment period langer than the
expected useful life of the facilities
financed, up to 35 years, if a longer final
maturity is required to ensure
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repayment of the loan and loan security
is adequate.

(e) 'lc'lhe final maturity of a loan
established pursuant to the provisions
of this section shall not be extended as
a result of extending loan payments
under section 12(s) of the RE Act.

17. Part 1714 is revised to read as
follows:

PART 1714—PRE-LOAN POLICIES
AND PROCEDURES FOR INSURED
ELECTRIC LOANS

- Subpart A—General

Sec.

17141
1714.2
1714.3

[Reserved]

Definitions.

Applicability of provisions.

1714.4 Interest rates.

1714.5 Determination of interest rates on
municipal rate loans.

1714.6 Interest rate term.

1714.7 Interest rate cap.

1714.8 Hardship rate loans,

1714.9 Prepayment of insured loans.

1714.10-1714.49 [Reserved]}

Authority: 7 U.S.C. 901-950(b); Pub. L. 99—
591, 100 Stat. 3341; Delegation of Authority
by the Secretary of Agriculture, 7 CFR 2.23;
Delegation of Authority by the Under
Secretary for Small Community and Rural
Development, 7 CFR 2.72. '

Subpart A—General
§1714.1 [Reserved]

§1714.2 Definitions.

The definitions set forth in 7 CFR
1710.2 are applicable to this part, unless
otherwise stated. References to specific
REA forms and other REA documents,
and to specific sections of such forms
and documents, shall include the
corresponding forms, documents,
sections and lines in any subsequent
revisions of these forms and documents.

§1714.3 Applicablility of provisions.

(a) Insured electric loans approved on
or after November 1, 1993. On
November 1, 1993, the Rural
Electrification Loan Restructuring Act,
Pub. L. 103-129, 107 Stat. 1356,
(RELRA) amended the Rural -
Electrification Act of 1936, 7 U.S.C. 901
et seq., (RE Act) to establish a new
interest rate structure for insured
electric loans. Insured electric loans
approved on or after this date, are either
municipal rate loans or hardship rate
loans. Borrowers meeting the criteria set
forth in § 1714.8 are eligible for 5
percent hardship rate loans. The interest
rate on loans to other borrowers is the
municipal interest rate, and borrowers
meeting the criteria set forth in §1714.7
are eligible for the interest rate cap on
their municipal rate loans, Interest rates

- for the initial interest rate term and

rollover terms (§ 1714.6) will be
determined pursuant to § 1714.4.
Provisions for prepayment are set forth
in § 1714.9. The provisions of this
subpart apply to loans approved on or
after November 1, 1993, unless
otherwise stated.

(b} Insured electric loans approved
prior to November 1, 1993. These loans
have a single interest rate applicable to
the entire loan. The rate is generally 5
percent, but, in some cases, may be as
low as 2 percent. These loans have a
single interest rate term and may be
prepaid at face value at any time.
Provisions for discounted prepayment
of these loans are set forth in 7 CFR part
1786.

§1714.4 interest rates.

{a) Municipal rate loans. Each
advance of funds on a municipal rate
loan shall bear interest at a single rate
for each interest rate term. All interest
rates applicable to municipal rate loans
will be increased by one eighth of one
percent (0.125 percent), if the borrower
elects to include in the loan agreement
a {)repayment option {call provision),
allowing the borrower to prepay all or
a portion of an advance on a date other
than a rollover maturity date. However,
no interest rate for any advances of a

" loan to a borrower who qualifies for the

interest rate cap may exceed 7 percent.

(b) Hardship rate loans. All advances
of funds on hardship rate loans shall
bear interest at a rate of 5 percent.

(c) Application precedure. The
borrower’s board resolution submitted
with the loan application must indicate
whether the application is for a
municipal rate loan, with or without the
interest rate cap, or a hardship rate loan.
If the application is for a municipal rate
loan, the board resolution must also
indicate whether the borrower intends
to elect the prepayment option.

§1714.5 Determination of Interest rates on
municipal rate loans.

(a) REA will publish a schedule of
interest rates for municipal rate loans in
the Federal Register at the beginning of
each calendar quarter. The schedule
will show the year of maturity and the
applicable interest rates in effect for all -
funds advanced on municipal rate loans
during the calendar quarter and all
interest rate terms beginning in the
quarter. All interest rates will be

adjusted to the nearest one eighth of one

percent (0.125 percent).

(b) The rate ér interest rate terms of
20 years or longer will be the average of
the 20 year rates published in the Bond
Buyer in the 4 weeks specified in
peragraph (d) of this section for the “11-
Bond GO Index" of Aa rated genera)

obligation municipal bonds, or the
successor to this index.

(c) The rate for terms of less than 20
years will be the average of the rates
published in the Bond Buyer in the 4
weeks specified in paragraph (d) of this
section in the table of “Municipal
Market Data—General Obligation
Yields" for Aa rated bonds, or the
successor to this table, for obligations
maturing in the same year as the interest
rate term selected by the borrower.

(d) The interest rates on municipal
rate loans shall not exceed the interest
rate determined under section
307(a)(3)(A) of the Consolidated Farm
and Rural Development Act (7 U.S.C.
1927(a)(3)(A)) for Water and Waste
Disposal loans. The method used to
determine this rate is set forth in the
regulations of the Farmers Home
Administration (FmHA) at 7 CFR
1942.17(f) (1) and (4). Pursuant to the
FmHA rule, the interest rates are set
using as guidance the average of the
Bond Buyer Index for the four weeks
prior to the first Friday of the last month
before the beginning of the quarter.
Information about the Bond Buyer is
available by writing Bond Buyer, One
State Street Plaza, New York, NY
100041549, or by calling 1-800-982—
0633.

§1714.6 Interest rate term.

(a) Municipal rate loans. Selection of
interest rate terms shall be made by the
borrower for each advance of funds. The
minimum interest rate term shall be one
year. REA will send the borrower
written confirmation of each rollover
maturity date and the applicable interest
rate.

(1) The initial interest rate term will
begin on the date of the advance. All
rollover interest rate terms will begin on
the first day of a month, and except for
the last interest rate term to final .
maturity, shall end on the last day of a
month. All terms except for the initial
interest rate term on an advance, and
the last term to final maturity shall be
in yearly increments.

(2) No more than 6 advances of funds
may be made to the borrower on any
municipal rate loan.

(3) For the initial interest rate term of
an advance, a letter from an authorized .
official of the borrower indicating the
selection of the term shall accompany
the request for the advance.

(4) At the end of any interest rate
term, the borrower shall pay all accrued
interest and principal balance then due,
and either prepay the remaining
principal of the advance at face value,
or roll over the remaining principal for
a new term, provided that no interest
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rate term may end later than the date of
the final maturity.

(i) If the borrower elects to prepay all
or part of the remaining principal of the
advance at face value, it must notify the
Diractor of the appropriats Regional
Division or the Power Supply Division
in writing not later than 20 days before
the rollover maturity date.

(ii) If the borrower wishes to elect a
new interest rate term that is different
from the term previously selected, it
must notify REA in writing of the new
term not later than 20 days before the
end of the current term. The election of
the new term shall be addressed to the
Director, Financial Operations Division,
Rural Electrification Administration,
Washin| , DC 20250~1500.

(iii) It the borrower fails to notify REA’
within the timeframes set out in this .
paragraph of its intention to prepay or
elect a different interest rate term, REA
will automatically roll over the
remaining principal for the shorter of,
and at the interest rate applicable to:

(A) A period squal in ﬁmgth to the
term that is expiring; or

(B) The remaining period to final
maturity.

(b) Hardship rate loans. Loans made
at the 5 percent hardship rate are made
for a single term that cannot exceed the
final maturity as set forth in 7 CFR
1710.115. The hardship interest rate
applies to the entire amount of the loan.

§1714.7 interest rate cap.

Except as provided in paragraph (c) of
this section, the municipal interest rate
may not exceed 7 percent on a loan
advance to a borrower primarily
engaged in providing retail electric
service if the borrower meets, at the
~ time of loan approval, either the
consumer density test set forth in
paragraph (a) of this section, or both the
rate disparity test for the interest rate
cap and the consumer income test set
forth in paragraph (b) of this section. .

{a) Low consumer density test. The
botrower meets this test if the average
number of consumers per mile of line of
its total electric system, based on the
most recent data available at the time of
loan approval is less than 5.50.

(b) afﬂate disparity test for the
interest rate cap. The borrower meets
this test if its average revenue per kWh
sold is more than the average revenue
per kWh sold by all electric utilities in
the state in which the borrower provides
service. To determine whether a
borrower meets this test, REA will
compare the borrower’s average total
revenue with statewide data in the table
of Average Revenue per Kilowatthour
for Electric Utilities by Sector, Census
Division and Stats, in the Electric Power

Annual issued by the Energy
Information Administration of the
Department of Energy (DOE), or the
successor to this table. The test will be
based on the most recent calendar year
for which full year DOE data are
available at the time of loan approval
and borrower data for the same year.
(2) Consumer income test. The
borrower meets this test if either the

- average per capita income of the

residents receiving electric service from
the borrower is less than the average per
capita income of residents of the state in
which the borrower provides service or
the median household income of the
households receiving electric service
from the borrower is less than the
median household income of the
houyseholds in the state.

" (i) To'qualify under the consumer

incoms test, the borrower must include
in its loan application information about
the location of its residential consumers.
The borrower must provide to REA,
based on the most recent data available
at the time of loan application, pither
the number of consumers in sach
county it serves or the number of
consumers in sach census tract it serves.
Using the most recently published
decennial census data on incoms from
the Bureau of the Census, REA will
compars, on a weighted average basis,
the average per capita and median
household income of the counties or
census tracts served by the borrower
with state figures.

(ii) In cases where conditions have
substantially ed so that the
decennial census data no longer
accurately describes the economic
conditions of the borrower’s consumers,

- the borrower may provide REA with

more current income data from a
reliable source such as a State agency.
The Administrator has the sole
discretion to determine whather such
data submitted by the borrower is
sufficient to determine whether the
borrower qualifies under the consumer
income test. .

(3) Borrowers serving 2 or more states.
If a borrower serves consumers in 2 or
more states, the rate disparity test and
the consumer income test will be
determined on a weighted average based
on the percentage of the borrower’s total
consumers that are served in each state.

(c) High density test. If the average
number of consumers per mile of the
borrower's total slectric system exceeds
17, the interest rate cap will not apply
to funds used for the purpose of -
fumishing or improving electric service
to consumers located in an area that is
an urban area at the time of loan
approval, notwithstanding that the area.
must have been deemed a rural area for

the purpose of qualifying for a loan
under this part. {Ses the definition of
“rural area” in 7 CFR 1710.2.) If the
average number of consursers per mile
of line of the borrower’s total elsctric
system exceeds 17, the borrower must
include, as a note on REA Form 740c,
Cost Estimates and Loan Budget for
Electric Borrowers, submitted as part of
the loan application for a loan subject to
the interest rate cap, a breakdown of
funds included in ths proposed loan to
furnish or improve service to consumers
located in such urban areas. For such
borrowers only funds for those facilities
serving consumers located outside an
urban area are sligible for the interest
rate cap.

§1714.8 Hardship rate loans.

Except as provided in paragraph {(d) of
this section, the Administrator ,sgall N
make an insured electric loan for
eligible purposes at the 5 percent
hardship rate to a borrower primarily
engaged in providing retail electric
service if the borrower meats, at the
time of loan approval, both the rate
disparity test for hardship and the
consumer income test described in
paragraph (a} of this section; or the
extremeli bigh rates test set forth in
paragreph (b) of this secticn. A loan at
the 5 percent hardship rate may also be
madse to any borrower pursuant to
paragraph (c) of this section who, in the
sole discretion of the Administrator, has
experienced a severs hardship. The
Administrator may not require a loan
from a supplemental source in
connection with a hardship rate loan.

(a) (1) Rate dispaﬁg test for hardship.
The borrower meets this test if its
average revenue per kWh sold is not less
than 120 percent of the average revenue
per kWh sold by all electric utilities in
the state in which the borrower provides
service, and its average residential
revenue per kWh is not less than 120
percent of the average residential
revenue per kWh sold by all electric
utilities in the state in which the
borrower provides service. To determine
whether a borrower meets this test, REA
will compare the borrower's average
total revenue and average residential
revenue with statewide data in the table-
of Average Revenue per Kilowatthour
for Electric Utilities by Sector, Census
Division and State, in the Electric Power
Annual issued by the Energy
Information Administration of the
Department of Energy (DOE), or the
successor to this table. The test will be
based on the most recent calendar year
for which full year DOE data are
available at the time of loan approval
and borrower data for the same year.
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(2) Consumer income test. The
borrower mests this test if either the
average per capita income of the
residents receiving electric service from
the borrower is less than the average per
capita income of the residents of the
state in which the borrower provides
service or the median household income
of the residents receiving electric
service from the borrower is less than
the median household income of the
households in the state. REA will
determine whether the borrower
qualifies under this test according to the
procedure set forth in § 1714.7(b)(2).

(3) Borrowers serving 2 or more states.
If a borrower serves consumers in 2 or
more states, the rate disparity test and
the consumer income tests will be
determined on a weighted average based
on the percentage of the borrower’s total
consumers that are served in each state.

(b) Extremely high rates test. Except as
provided in this paragraph, the
Administrator shall make an insured
electric loan at the 5 percent hardship
rate to any borrower whose residential
revenue exceeds 15.0 cents per kWh
sold. Residential revenue shall be
calculated for the most recent full
calendar year for which data are
available and shall include sales to both
seasonal and nonseasonal consumers. If,
at the time of loan approval, the area to
be served is an urbanized area
(notwithstanding that the area must be °
deemed a rural area to qualify for a loan
under this part {(See the definition of
‘“rural area” in 7 CFR 1710.2)), then the
borrower must satisfy the provisions of
paragraphs (a) and (d) of this section to
qualify to the 5 percent hardship
interest rate. If at the time of loan
approval, such area is outside an
urbanized area, the loan shall not be
subject to the conditions and limitations
set forth in paragraphs (a) and (d) of this
section.

(c) Administrator’s discretion. The
Administrator may make a hardship rate
loan if, in the sole discretion of the
- Administrator, the borrower has
experienced a severe hardship. The
Administrator shall consider, among
other matters, whether factors beyond
the control or substantial influence of
the borrower have had severe adverse
effect on the borrower'’s abilityto
provide service consistent with the
- purposes of the RE Act, and which
prudent management could not .
reasonably anticipate and either prevent
or insure against. Among the factors that
may be considered are system damage
due to unusual weather or other natural
disasters or Acts of God, lessof =~
substantial loads, extreme rate disparity
compared to a contiguous utility, and
other factors that cause severe financial

hardship. The Administrator will also
consider whether a hardship rate loan
will provide significant relief to the
borrower in dealing with the severe
hardship.

(d) High densilty test. Except as
provided in paragraph (b) of this
section, if the average number of
consumers per mile of the borrower’s
total electric system exceeds 17, the 5
percent hardsln;ﬁ rate will not apply to
funds used for the purpose of furnishing
or improving electric service to
consumers located in an area that is an
urban area at the time of loan approval,
notwithstanding that the area must have
been deemed a rural area for the
purpose of qualifying for a loan under
this part. (See the definition of “‘rural
area’” in 7 CFR 1710.2.) If the average
number of consumers per mile of line of
the borrower’s total electric system
exceeds 17, the borrowsr must include,
as a note on REA Form 740c, Cost
Estimates and Loan Budget for Electric
Borrowers, submitted as part of the loan
application for a loan at the 5 percent
hardship rate, a breakdown of funds
included in the proposed loan to furnish
or improve service to consumers located
in urban areas. For such borrowers only
funds for thoss facilities serving
consumers located outside an urban
area are eligible for the 5 percent
hardship rate.

{Approved by the Office of Management and
Budget under control number 0572-1013.)

§1714.9 Prepayment of insured loans.

This section sets out provisions for
prepayment of insured electric loans at
face value. Provisions for discounted
prepayment of REA loans are set out in
7 CFR part 1786.

. (8) Municipal rate loans. Loan
documents for municipal rate loans
shall provide for the following:

(1) Prepayment on a rollover maturity
date. All, or a portion of, the
outstanding balance on any advance
from a municipal rate loan may be
prepaid on any rollover maturity date
pursuant to § 1714.6(a)(4).

(2) Prepayment on a date other than
a rollover maturity date. A borrower
may elect at the time of loan approval
to include a prepayment option (call
provision) that will allow the borrower
to prepay all, or a portion of, the
outstanding balance on any advance on
a date other than a rollover maturity
date. Interest rates on advances from
loans with a prepayment provision will
be increased as set forth in § 1714.4(a).

(b} Hardship rate loans. Loan /
documents for hardship loans shall

rovide that the loan may be prepaid at
ace value at any time without penalty.

§§1714.10-1714.49 [Reserved)
Dated: November 30, 1993.
Bob J. Nash,

Under Secretary, Small Community and Rural
Development.

[FR Doc. 93-30923 Filed 12-16-93; 9:56 am]}
BILLING CODE M410-15-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 93-CE-43-AD; Amendment 39-
8764; AD 93-24-15])

Airworthiness Directives: Cessna
Aircraft Company 150, 172, and 180
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to Cessna Aircraft Company
(Cessna) 150, 172, and 180 series
airplanes. This action requires replacing
the existing rheostat with one of
improved design that is current-limited
and heat-protected. An incident of an
in-flight cabin fire involving a Cessna
Model 172 airplane prompted this AD.
The fire was caused by a short in the
electrical wiring controlled by the
instrument panel light dimming
rheostat. The actions specified by this
AD are intended to prevent an in-flight
fire caused by the condition described
above.

DATES: Effective February 11, 1994.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
11, 1994,

ADDRESSES: Service information that
applies to this AD may be obtained from
the Cessna Aircraft Company, Customer
Services, P.O. Box 1521, Wichita,
Kansas 67201. This information may
also be examined at the Federal
Aviation Administration (FAA), Central
Region, Office of the Assistant Chief
Counsel, room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700,
Washington, DC. '

FOR FURTHER INFORMATION CONTACT: Mr.

Jose Flores, Aerospace Engineer,

Wichita Aircraft Certification Office,
FAA, 1801 Airport Road, Mid-Continent
Airport, Wichita, Kansas 67209;
telephone (316} 946-4133; facsimile

" (316) 9464407,
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SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an AD
that would apply to certain Cessna 150,
172, and 180 series airplanes was
published in the Federal Register on
September 24, 1993 (58 FR 49943). The
action proposed to require replacing the
existing rheostat with one of improved
design that is current-limited and heat-
protected. The proposed action would
be accomplished in accordance with
Cessna Accomplishment Instructions
SEB92-33R1, Revision 1, dated June 25,
1993.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

After careful review, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor -
editorial corrections. The FAA has
determined that these minor corrections
will not changeé the meaning of the AD
nor add any additional burden upon the
public than was already proposed.

This action is presented in calendar
time instead of hours time-in-service ,
{TIS) because the condition occurs
regardless of whether the airplane is
utilized. The condition is based on
design and not on the number of hours
the airplane has been utilized. For
example, the chances of a short in the
electrical wiring controlled by the
- instrument panel light dimming rheostat
is the same for airplanes that have
" accumulated 5,000 hours time-in-

_service (TIS) or 10 hours TIS. For thess
reasons, the airplane operator will have
6 calendar months to comply with the
required action. :

e FAA estimates that 12,994
airplanes in the U.S. registry will be
affected by this AD, that it will take
approximately 1 workhour per airplane
to accomplish the required action, and
that the average labor rate is
‘approximately $55 an hour. Parts cost
approximately $55 per airplane. Based
on these figures, the total cost impact of
the AD on U.S. operators is estimated to
be $1,429,340. This figure is based on
the assumption that none of the affected
airplane operators have accomplished
the required action. :

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does

not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption “ADDRESSES".

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,

Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as

follows:

PART 39—AIRWORTHINESS

DIRECTIVES

1. The éuthority citation for part 39
continuses to read as follows: '
Authority: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U.S.C. 106

11.89.
§39.13 [Amended]

(g); and 14 CFR

2. Section 39.13 is amended by
adding the following new AD:

93-24-15 Cessna Aircraft Company:
Amendment 39-8764; Docket No. 93—

CE-43-AD.

Applicability: The following model and
serial number airplanes, certificated in any

category: :
Models Serial numbers
150F, 150G, 150H, 15061533 through
and 150J. 15071128.
F150F, F150G, F150-0001 through
F150H, and F150J. F150-0529,
172E, 172F, 172G, 17250573 through
172H, 172, and - 17259223.
172K (T-41A). .
F172E, F172F, F172-0019 through
F172G, and F172H. F17200754.
FR172E, FR172F, | FR17200001 through
. and FR172G. FR17200225.
180H and 180J .......... 18051446 through -

" 18052384, °

Models Serial numbers
185D, 185E, and 185-0777 through
185F. 18502310.

R172E, R172F, R172-0001 through
R172G, and R172H R172-0452.
(T-41B, T-41C, ° s
and T-41D). :

Compliance: Required within the next 6
calendar months after the effective date of
this AD, unless already accomplished.

To prevent an in-flight fire caused by a
short in the electrical wiring controlled by
the instrument panel light dimming rheostat,
accomplish the following:

- (a) Replace the existing instrument panel
light dimming rheostat with one of improved
design that is current-limited and heat-

-protected, part number RD-0015H-1600, in

accordance with Cessna Accomplishment
Instructions SEB92-33R1, Revision 1, dated -
June 25, 1993.

{b) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished. .

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Wichita Alrcraft
Certification Office, 1801 Airport Road,
Room 100, Mid-Continent Airport, Wichita,
Kansas 67209, The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Wichita Aircraft Certification Office.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita Aircraft -
Certification Office. . o ,

(d) The replacement required by this AD -
shall be done in accordance with Cessna
Accomplishment Instructions SEB92-33R1,
Revision 1, dated June 25, 1993. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR -
part 51. Copies may be obtained from Cessna
Aircraft Company, P.O. Box 7704, Wichita,
Kansas 67277. Copies may be inspected at
the FAA, Central Region, Office of the
Assistant Chief Counsel, room 1558, 601 E.
12th Street, Kansas City, Missouri, or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC. '
() This amendment (39-8764) becomes
effective on February 11, 1994.

Issued in Kansas City, Missouri, on
December 7, 1993.

Barry D. Clements, ‘ .
Manager, Small Airplane Directorate, Aircraft
Certification Service. :

[FR Doc. 93-30422 Filed 12-17-93; 8:45 am]
BILLING CODE 4910-13-U ‘
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14 CFR Part 39

[Docket No. 93-NM-01-AD; Amendment
39-8767; AD 93-25-01}

Alrworthiness Directives; De Havilland
Model DHC-8-311 Seriss Alrplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicebie to certain de Havilland
Model DHC-8-311 series airplanes, that
requires repetitive inspections to detect
fatigue-related cracking on the rear face
of the underwing fairing angles, and
replacement of cracked parts. A
terminating action is also provided,
which, if accomplished,eliminates the
need for repstitive inspections. This
amendment is prompted by a report
indicating that, during manufacturs, a
batch of titanium fairing angles was
imdproperly reworked, resulting in
reduced fatigue durability. The actions
specified by this AD are intended to
provent failure of the underwing fairing
angles, which could result in reduced
structural integrity of the wing-to-
fuselage attachment.

DATES: Effective January 19, 1994,

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Fedsral Register as of January 19,
1994. . ’

ADDRESSES: The service information
referenced in this AD may be obtained
from de Havillend, Inc., Garratt
Boulevard, Downsview, Ontario M3K
1Y5, Canada. This information may be
examined at the Federal Aviation
Administration {(FAA), Transport
Airplane Directorate, Rules Dockst,

" 1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Engine and
Propeller Directorate, New York Aircraft
Certification Office, 181 South Franklin
Avenus, room 202, Valley Stream, New
York; or at the Office of the Federal
Register, 800 North Capitol Street NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Jon
Hjelm, Aerospace Engineer, Airframe
Branch, ANE-172, FAA, Engine and
Propeller Directorate, New York Aircraft
Coertification Office, 181 South Franklin
Avenus, room 202, Valley Stream, New
York 11581; talephone (516) 791-6220;
fax (516) 791-9024.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an
airworthiness directive (AD) that is
applicable to certain de Havilland
Model DHC-8-311 series airplanes was

published in the Federal Register on
August 16, 1993 (58 FR 43304). That
action proposed to require repetitive
detailed visual inspections to detect

fati lated cracking on the rear face
of the left- and right-hand underwing
fairing angles {angle-to-angle wing
attachment fittings), and replacement of
cracked fairing angles with nsw, non-
reworked fairing engles.

Interested persons have been afforded
an opportunity to pearticipate in the
making of this amendment. Due
consideration has been given to the
single comment rece{ved.

The commenter supports the
proposed rule,

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

The FAA estimates that 1 airplane of
U.S. registry will be affected by this AD,
that it will take approximately 1 wark
hour per airplane to accomplish the
required actions, and that the average
later rate is $55 per work hour. Based
on these figures, the total cost impact of
the AD on U.S. operstors is estimated to
be $55 per airplane. This total cost
figure assumes that no operator has yet
accomplished the requirements of this
AD.
The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reesons discussed abovs, 1
certify that this action (1) isnot a
“significant regulatory action” under
Executive Order 12866; (2) is nota
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location pravided under
the caption ADDRESSES.

List of Subjects in 184 CFR Part 39

Alr transportation, Aircraft, Aviation
safety, Incorporation by referancs,
Safety. '

Adoption of the Amendment

Aecordi;gliy. ;;:‘Iisuam tg thtlea
authority de to me by the
Adminimmre‘.sathe Federal Aviation
Administration amends 14 CFR part 39
?f &e Federal Aviation Regulations as
ollows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continuses to read as follows:

Autharity: 49 U.S.C. 1354(a), 1421 and
1423; 49 U.S.C. 106(g); and 14 CFR 11.89.

. §39.13 {Amended]

2. Section 39.13 is amended by
adding the fallowing new airworthiness
directive:

93-235-01 De Hivilhnd. Inc.: Amendment
39-8767. Docket 93-NM-91-AD.

Applicability: Model DHC-8-311 series
airplanes, serial numbers 240 through 279
inclusive, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the left- and right-
hand underwing fairing angles, which could
result in reduced structural integrity of the
wing-to-fuselage attachment, accomplish the
following:

(a) Prior to the accumulation of 8,830 total
landings, or within 100 landings after the
effective date of this AD, whichever occurs
later, perform a detailed visual inspection to
detect on the rear facs of the left-
and right-hand underwing fairing angles,
having part number 85350927, in accordance
with de Havilland Alert Service Bullstin S.B.
A8-53-48, Revision ‘A’, dated May 25, 1993.

(1) If no cracked fairing angle is found,
repeat the inspection thereafter at intervals
not to exoeed 8,830 landings, in accordance
with the service bulletin.

(2) If any cracked fairing angle s found,
prior to further flight, repiace the cracked
fairing angle with a new, non-reworked
fairing angle, having part number 85350827~
107SP or 85350927-108SP, in accordance
with the service bulletin.

(b) Replacement of the currently-installed
left- and right-hand underwing fairing angles
with new, non-reworked fairing angles,
having part number 85350927-107SP or
85350927~-108SP, in accordance with de
Havilland Alert Service Bulletin S.B. A8-53-
48, Revision ‘A’, dated May 25, 1993,
constitutes terminating action for the
repetitive inspection requirement of
paragraph (a}{(1) of this AD.  ~

{c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
AircraR Certification Office (ACQ), FAA,
Engine and Propeller Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, New York ACO.

Nete: [nformation concerning the existence
of approved elternative met of
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compliance with this AD, if any, may be

. obtained from the New York ACO.

(d) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

{e) The inspections and replacement shall
be done in accordance with de Havilland
Alert Service Bulletin S.B. A8-53-46,
Revision ‘A’, dated May 25, 1993. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from de
Havilland, Inc., Garratt Boulevard,
Downsview, Ontario M3K 1Y5, Canada.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenus, SW., Renton, Washington; or at the
FAA, Engine and Propeller Directorate, New
York Aircraft Certification Office, 181 South
Franklin Avenue, room 202, Valley Stream,
New York; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(f) This amendment becomes effective on
January 19, 1994.

Issued in Renton, Washington, on
December 9, 1993.

Bill R. Boxwell,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
{FR Doc. 93-30550 Filed 12-17-93; 8:45 am}

BILUNG CODE 4910-13-P

14 CFR Part 39

[Docket No. 80-NM-129-AD; Amendmen
39-8768; AD 93-25-02] »

Alrworthiness Directives; de Havllland,
Inc., Model DHC-8-100 and DHC-8~
300 Series Alrplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain de Havilland
Model DHC-8-100 and DHC-8-300
series airplanes, that requires
inspections of the flap primary-drive
torque tube system to detect cracks,
operational checks of the torque sensor
to detect malfunctions, and replacement
with serviceable parts, if necessary. This
‘amendment also requires the eventual
installation of modifications that would
constitute terminating action for the
repetitive inspections. This amendment
is prompted by reports of failure of the
flap torque-tube at the splined coupling
due to improper heat treatment in a
certain batch of parts, and a report of a
melfunctioning torque sensor in the
secondary-drive system. The actions
specified by this AD are intended to
prevent failure of the flaps to deploy

symmetrically, which could cause a
reduction in roll control effectiveness.
DATES: Effective January 19, 1994.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 19,
1994.

ADDRESSES: The service information
referenced in this AD may be obtained
from de Havilland, Inc., Garratt
Boulevard, Downsview, Ontario M3K
1Y5, Canada. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue SW., Renton,
Washington; or at the FAA, Engine and
Propeller Directorate, New York Aircraft
Certification Office, 181 South Franklin
Avenus, room 202, Valley Stream, New
York; or at the Office of the Federal
Register, 800 North Capitol Street NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Michele Maurer, Aerospace Engineer,
Systems and Equipment Branch, ANE-
173, FAA, Engine and Propeller
Directorate, New York Aircraft
Certification Office, 181 South Franklin
Avenue, room 202, Valley Stream, New
York 11581; telephone (516) 791-642%;
fax (516) 791-9024.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an
airworthiness directive (AD) that is
applicable to certain de Havilland
Model DHC-8-100 and DHC-8-300
series airplanes was published as a
supplemental notice of proposed
rulemaking (NPRM]} in the Federal
Register on June 7, 1993 (58 FR 31917).
That action proposed to require
inspections of the flap primary-drive

. torque tube system to detect cracks,

operational checks of the torque sensor
to detect malfunctions, and replacement
with serviceable parts, if necessary. That
action also proposed to require the
eventual installation of certain
modifications that would constitute
terminating action for the repetitive
inspections and operational checks.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

e commenter supports the
proposed rule.

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
ad%ﬁtion of the rule as proposed.

o FAA estimates that 100 airplanes
of U.S. registry will be affected by this

AD, that it will take approximately 12
work hours per airplane to accorhplish
the required inspections and functional
checks. Installation of Modification8/
1473 will entail 2 work hours per
airplane to accomplish, and required
parts will cost approximately $248 per
airplane. Installation of Modification8/

0803 will entail approximately 19 work

hours per airplane to accomplish, and
required parts will cost approximately
$3,710 per airplane. Installation of
Modification 8/1649 will entail
approximately 5 work hours per
airplane to accomplish, and required :
parts will cost approximately $4,680 per
airplane. Based on thess figures, the
total cost impact of the AD on U.S.
operators is estimated to be $1,072,800,
or $10,728 per airplane. This total cost
figure assumes that no operator has yet
accomplished the requirements of this

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefors, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, 1
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has

- been prepared for this action and it is

contained in the Rules Docket. A copy"
of it may be obtained from the Rules
Docket at the location provided under
the caption “ADDRESSES.”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part-39 -
of the Federal Aviation Regulations as
follows:
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PART 39—AIRWORTHINESS
DRECTIVES

1. The authority citation for pert 39
continues to read as follows:

Anthaority: 40 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11,89.

§30.13 {Amended]

2, Section 39.13 is amended by
adding the following new airworthiness
directive:

93-25-02 De Havilland: Amendment 39—
8768. Dockst 80-NM-129-AD.

Applicahility: Model DHC-8-100 and
DHC-8-300 series alrplanes, having serial
numbers 3 through 293, certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.
* To prevent asymmetricel flap deployment,
accomplish the following:

(8) For airplanes having serial numbers 3

through 231, 233, 235, 237, and 243: Within °

300 hours time-in-sarvice after the effective
date of this AD, accamplish the procedures
specified in paragraphs (a)(1), {a)(2), ()3),
and (a)(4) of this AD:

(1) Locate and inspect the flap ‘fdmary-
drive torque tubes to determine s
having the part numbers (P/N} and sertal
numbers {S/N) listed in Table 1, below, are
installed.

TABLE 1

Torque tube P/N

series. ‘Torque tube S/N

125 through 171.
129 through 150.
127 through 166.
211 through 322,
153 through 188 and
226 235.
195 through 2886.
160 through 177.

734386 ......ccrivercene
734388 ......ocoreeeeerreeee

(2) If any torque tube listed in Table 1 is
installed, prior to further flight, remove the
through-bolt from the sptined coupling on
each end of the torque tube and, using a 10X
magnifying glass, perform a detailed visual
inspection of the area around the bolt holes
for cracks.

(3) If a splined coupling is found to be
cracked on a particular torque tube, priar to
further flight, accomplish either paragraph
(a)(3)(i) or (a}(3)X(ii) of this AD:

(i) Replace the splined couplings on that
torque tube in accordance with the
accomplishment instructions in the
appropriate Sundstrand Service Bulletin
specified in Table 2, below, and re-identify
the torque tube as indicated. Marking the
service bulletin number on the rod with
indelible ink will satisfy this re-identification
requirement. Or

(ii) Replace the particular torque tubs with
a servicesble unit.

Note: Some torque tubes have one splined
coupling, whilé others have two.

TABLE 2
Sundstrand sk
u -
Sundstrand alert
tube PN fication
serles service butistin No. tdent-
fication
734187 | 734187-27-A2, Rev. 27-A2
1, dated Septem-
ber 15, 1990,
734378 | 7T34378-27-A3, Rev. 27-A3
1, dated January
25, 1991,
734380 | 734380-27-A2, Rev. 27-A2
1, dated Seplem-
ber 15, 1990.
734382 | 734382-27-A3, Rev. 27-A3
1, dated Septem-
ber 15, 1960.
734384 | 734384-27-A2, Rev. 27-A2
1, dated Septam-
 ber 15, 1990.
734386 | 734386-27-A2, Rev. 27-A2
1, dated Septem-
ber 15, 1890.
734388 | 734388-27-A1, Rev. 27-A1
1, dated Septem-
ber 15, 1890.

(4) Upon reassembly, install the through-
bolt, and torque to between 20 and 25 in-1b.

{b) For airplanes having sarial numbers 3
through 231, 233, 235, 237 and 243: Within
900 hours time-in-service after the effective
date of this AD, replace all spiined couplings
(which have not been replsced in accordance
with paragraph {a}(3X1) or (a}(3)(ii) of this
AD) on tarque tubes identified in Table 1,
above, in accordance with the .
accomplishment instructions in the
appropriate Snndstrand Service Bulletin
specified in Teble 2, above. Re-identify the
torque tubes as indicated. Marking the -
service bulletin number on the rod with
indelible ink will satisfy this re-identification

requirement.

{c) For airplenss heving serial numbers 3
through 293: Within 300 hours time-in-
service after the effective date of this AD, and
thereafter at intervals not to exceed 300 hours
time-in-service, accomplish the following
visual inspection procedure of the flap
primary-drive torque tube system and the
flap secondary-drive flex sheft system:

(1) Extend flaps fully.

(2) Conduct a general visual inspection of
the flap primary-drive torque tubes over their
entire length for fracture, rubbing, and wear.

(3) Damaged torque tubes, or torque tubes
exhibiting wear greater then 0.010 inch in
depth or 180 degrees around the
circumference, must be replaced with
serviceable torque tubes prior to further
flight.

{4) Conduct a general visual inspection of
the flap secondary-drive flex ounter sheath
casing for permanent deformation (kinks), or
evidence of excessive heat of the outer
braided sheath, mslting of the outer plastic
sheath (if installed), or any discoloration of
the anodic film on the casing ferrules.

(5) If any of the conditions specified in
paragraph {c){4) of this AD exist, the
secondary drive assemblies must be replaced
with servicesble units prior to further flight.

(d) For airplanes hs serial numbers 3
through 293: Within 600 hours time-in-
service after the effective date of this AD,
unless previonsly accomplished within the
last 800 hours time-in-servioe; and thereafter
at intervals not to exceed 1,200 bours time-
in-service; accomplish the procedures
specified in paregraphs (d){1) and {d){2) of -
this AD:

(1) Perform an operational check of the
torque sensor in accordance with the
following service documents, a8 appro

(i) For Model DHC~8-100 series eirp.
Maintenance Program Task 2750/11 (rofer to
DASH 8 Maintenance
Supplementary Information, PSM 1-8-7,

Vo u;na 2, Procedures 27, dated March 30,
1990).

(ii) For Model DHC-8-300 saries airplanes:
Maintenance Program Task 2750/11 (refer to
DASH 8 Maintenance

upplementary Information, PSM 3-83-7,
'olums 2, Procedures 27, dated December
21 1988).

(2) Any Yorqus sensor found
malfunctioning or jammed must be replaced
with a serviceable unit prior to further flight.

{e) For airplanes having serial numbers 3
through 293: Within 2,000 hours time-in-
service after the effective date of this AD, or
within 8 months after the effective date of
this AD, whichever occurs first, modify the
wing flap system by installing Modification
8/1473 in accordance with de Havilland
Service Bulletin S.B. 8-54—-18, Revision ‘A’,
deted October 28, 1990; Modification 870803
in accordance with de Havilland Service
Bulletin S.B. 8-27-47, Revision ‘A’, dated
July 6, 1990; and Modification 8/1649 in
accordance with de Havilland Service
Bulletin S.B. 8-27-81, dated October 25,
1991. instailation of these modifications
constitutes terminating action for the
requimments of paragraphs {(c) and (d) of this

(f) Installation of Modification 8/1473 in
accordance with de Havilland Service
Bulletin S.B. 8-54-16, Revision ‘A’, dated
October 26, 1990; Modification 8/0803 in
accordance with de Havilland Service
Bulletin S.B. 8-27-47, Revision ‘A’, dated
july 8, 1990; and Modification 8/1649 in
accordance with de Havilland Service
Bulletin $.B. 8-27-61, dated October 25,
1991; constitutes terminating action for the
reqmremems of paragraphs (c) and (d) of this

QQO

(g) An alternative method of compliance or
adjustment of the compliance time that -
provides an acceptable 1evel of safety may be
used if approved by the Manager, New York
Aircraft Certification Office {ACO). Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send It to the Manager, New York ACO.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

{h) Spscial flight permits may be issued in
accordanoce with FAR 21.197 and 21.199 to
operate ths airplane to a location where the
requirements of this AD can be
accomplished. .

(i) The replacements and re-tdentification
shall be done in accordance with the



Federal Register / Vol. 68, No. 242 / Monday, December 20, 1993 / Rules and Regulations 66273

following Sundstrand Alert service bulletins,
which contain the specified effective pages:

: Revision level
Service bulletin referenced and date Page No. ehown on Date shown on page
page
734187-27-A2, Revision 1, September 15, 1990 ...... o} 1-3,6-7 weee | 1 comvvenecenenne | September 15, 1990,
R [ - Original ......... October 20, 1989.
734378-27-A3, Revision 1, January 25, 1991 1-7 1 January 25, 1991
734380-27-A2, Revision 1, September 15, 1990 ....... | 1-3, 6~7 ....... ) T September 15, 1990.
. 45 s . | Orging ......... October 20, 1989.
734382-27-A3, Revision 1, September 15, 1990 ........ 13, 67 voeeie [ 1 cisriirnrerncnnns September 15, 1990.
i 4-5 ..o .. | Original ......... October 20, 1989,
734384-27-A2, Revision 1, September 15, 1990 ........ 1-3, 6-7 ....... L [ September 15, 1990."
T I . S Original ......... October 20, 1989.
734386-27~A2, Revision 1, September 15, 1950 ........ 1-3, 67 ....... L [T September 15, 1990.
............. Original ......... | October 20, 1989.
734388-27-A1, Revision 1, Septermber 15, 1990 ........ | 1-3, 6~7 ....... b [ September 15, 1990.
: A .o T Original ......... October 20, 1989.

The modifications shall be done in
accordance with de Havilland Service
Bulletin S.B. 8-54~16, Revision *A’, dated
October 26, 1990; de Havilland Service
Bulletin 8.B. 8-27—47, Revision ‘A’, dated
July 8, 1990; and de Havilland Service
Bulletin S.B. 8~27-61, dated October 25,
1991, This inc on by refarence was
approved by the Director of the Federal

in accordance with 5 U.S.C. 552(a)
and 1 CFR Part 51. Copies may be cbtained
from de Havilland, Inc., Garratt Boulevard,
Downsview, Ontario M3K 1Y5, Canada.
Coples may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
FAA, Engine and Propeller Directorats, New
York Aircraft Certification Office, 181 South
Franklin Avenue, Room 202, Valley Stream,
New York; or at the Office of the Federal
Register, 800 North Capitol Street NW., suite
700, Washington, DC.

(§) This emendment becomes effective on
" January 19, 1994, -

Issued in Renton, Washington, on
December 9, 1893,

Bill R. Boxwell,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 83-30551 Filed 12-17-83; 8:45 am]}
BRRLING CODE 4910-13-¢

14 CFR Part 39

[Docket No. 83-NM-104-AD; Amendment
39-8769; AD 93-25-03)

Alrworthiness Directives; lsrael
Alrcraft Industries Ltd. Model 1121 and
1123 Series Alrplanes )

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This emendment adopts a
- new airworthiness directive (AD),
appliceble to certain Israe! Aircraft
Industries Ltd. Model 1121 and 1123
series girplanes, that requiresen . - -
inspection to detect damags of the wing

Jower center skin, lower aft skin, and
rear spar under the main landing gear
(MLG) whesel fairings; measurement and
repair of damafed parts; and rework of
the MLG wheel fairing ribs, This
amendment is prompted by reports of
chafing of the sti ribs of the MLG
wheel fairings into the lower wuaxg ;kins

"the left- and right-hand MLG wheel

fairings; measurement and repair of
damaged parts; and rework of the MLG

- wheel fairing ribs.

Interested pereons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the

and aft spar. The actions specified by single comment received.

this AD are intended to prevent reduced commenter supports the

structural integrity of the wings. proposéd rule,

DATES: Effective January 19, 1994. _ After careful review of the available
The in ration by refersnce of data, including the comment noted

certain publications lisyte din the - above, the FAA has determined that air

regulations is approved by the Director

safety and the public interest require the

adoption of the rule as proposed.
;’gg: Federal Register as of Jauary 19, %gEFAA estimates d?at 25 airplanes
of U.S. registry will be affected by this

ADDRESSES: The service information
referenced in this AD may be obtained

" Renton, Washington; or at the Office of

the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Timothy J. Dulin, Aerospace Engineer, .
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2141; fax (206) 227-1320.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal

- AD, that it will take approximately 20

work hours per airplane to eccomplish

-from Astra Jet Corporation, Technical ~ thg red actions, and that the
Publications, 77 McCullough Drive, average labor rate is $55 per work hour,
suite 11, New Castle, Delaware 19720.  Thgq cost of d parts i3 expected to
This information may be examined at be negligible. Based on these figures, the
the Fedaral Avistion Administratian total cost impact of the AD on U.S.
(FAA), Transport Airplane Directorate,  5eratqrs is estimated to be $49,500, or
Rules Docket, 1601 Lind Avenue, SW., $1,100 per ah.plane. This total cost

- figure assumes that no operator has yet

accomplished the requirements of this
AD

The regulations adopted hersin will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefors, in
accordance with Executive Order 12612,
it is determined that this final rule does

Aviation Regulations to include an not have sufficfent faderalism
airworthiness directive (AD) that is implications to warrant the preparation
applicable to certain Israel Afrcraft of a Federalism Assessment.

Industries Ltd. Model 1121 and 1123 For the reasons discussed above, I
series airplanes was published in the certify that this action (1) isnot a

Federal Register on September 1, 1993
(58 FR 46137). That action proposed to

- require a one-time visual inspection to
‘detect demage of the wing lower center

skin; lower aft skin, and redr spar under

“significant regulatory action" under
Executive Order 12866; (2) isnot a .

“significant rule’’ under DOT

- 'Regulatary Policies and Procedures (44
‘FR 11034, February 26, 1979); and (3)
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will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption “ADDRESSES."

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows: :

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
- 11.89.
§39.13 [Amended]

2. Section 39.13 is amended by

adding the following new airworthiness -

directive:

93-25-03 Israel Aircraft Industries (IAI)
Ltd.: Amendment 39-8769. Docket 93~
NM-104-AD.

Applicability: Model 1121 series airplanes,
serial numbers 071 through 106 inclusive,
and 108 through 150 inclusive; and Model
1123 series airplanes, serial number 107;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced structural integrity of
the wings, accomplish the following:

(a) Within 50 hours time-in-service after
the effective date of this AD, remove the left-
and right-hand main landing gear (MLG)
wheel fairings, and perform a visual
inspection to detect damage of the wing
lower center skin, lower aft skin, and rear
spar under the fairings, in accordance with
Israel Aircraft Industries Ltd. (1121
Commodore Jet) Service Bulletin SB 1121-
57-018 (for Model 1121 series airplanes),
dated November 25, 1992; or Israel Aircraft
Industries Ltd. (1123-Westwind) Service
Bulletin SB 1123-57-035 (for Model 1123
series airplanes), dated November 25, 1992;
as applicable.

(1) If no damage is detected, prior to
further flight, rework the MLG wheel fairing
ribs and reinstall the left- and right-hand
MLG whesl fairings, in accordance with the
applicable service bulletin.

(2) If any damage s detected, prior to
further flight, measurse the depth of the
. damage, repair any damage found, rework the

MLG wheel fairing ribs, and reinstall the left-
and right-hand MLG wheel feirings, in
accordance with the applicable service
bulletin.

(b) If any crack is detected during the

repair rea:xired by paragraph by paragraph

(a)(2) of this AD, prior to further flight, repair
in accordance with a method approved by
the Manager, Standardization Branch, ANM-
113, FAA, Transport Airplane Directorate.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators -
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(d) Special flight permits may be issued in
accordance with FAR 21,197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

(e) The actions shall be done in accordance
with Israel Aircraft Industries Ltd. (1121
Commodore Jet) Service Bulletin SB 1121~
57-018, dated November 25, 1992; or Israel
Aircraft Industries Ltd. (1123-Westwind)
Service Bulletin SB 1123-57-035, dated
November 25, 1992; as applicable. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Coples may be obtained from Astra
Jet Corporation, Technical Publications, 77
McCullough Drive, suite 11, New Castle,
Delaware 19720. Copies may be inspected at
the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,, suite
700, Washington, DC.

(f) This emendment becomes effective on
January 19, 1994.

Issued in Renton, Washington, on
December 10, 1993.

Bill R. Boxwell, :

" Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 93-30650 Filed 12-17-93; 8:45 am|
BILLUNG CODE 4910-13-P

14 CFR Part 39
[Docket No. 92-CE-52-AD; Amendment 39—
8774; AD 93-25-08]

Alrworthiness Directives: Piper Alrcraft
Corporation PA31 Serles Alrplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that

applies to certain Piper Aircraft
Corporation (Piper) PA31 series )
airplanes. This action requires replacing
the main landing gear (MLG) actuator
reinforcement bracket with a part of
improved design. Reports of cracked
MLG actuator reinforcement brackets on
several of the affected airplanes,
including a report of the MLG extending
when not selected and while the
airplane was in flight, prompted this
AD. The actions specified by this AD are
intended to prevent the MLG from
extending, when not selected and while
the airplane is in flight, because of
actuator reinforcement bracket failure,
which could result in substantial
airplane damage or loss of control of the
airplane.

DATES: Effective February 11, 1994.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
11, 1994.

ADDRESSES: Service information that
applies to this AD may be obtained from
the Piper Aircraft Corporation,
Customer Services, 2926 Piper Drive,
Vero Beach, Florida 32960. This
information may also be examined at
the Federal Aviation Administration
(FAA), Central Region, Office of the
Assistant Chief Counsel, room 1558, 601
E. 12th Strest, Kansas City, Missouri
64106; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Charles Perry, Aerospace Engineer,
FAA, Atlanta Aircraft Certification
Office, 1669 Phoenix Parkway, Suite
210C, Atlanta, Georgia 30349; telephone
(404) 991-2910; facsimile (404) 991-
3606.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an AD
that would apply to certain Piper PA31
series airplanes was published in the
Federal Register on March 16, 1993 (58
FR 14184). The action proposed to
require replacing any MLG actuator
reinforcement bracket having part
number (P/N) 40776-00 with a MLG
actuator reinforcement bracket of
improved design, P/N 73786-02. The
proposed actions would be
accomplished in accordance with Piper
SB No. 923, dated August 16, 1989.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the one
comment received.

The commenter states that the FAA's
basic premise for the proposed AD is
invelid. This commenter explains that,
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since the MLG is held in the up position
mechanically and the hydraulic system

is of an open design (no pressure ift the -

up and down positions), then a cracked
MLG actuator bracket could not cause
the MLG to inadvertently extend
because the bracket has nothing to do
with holding the MLG up. The FAA
agrees that a mere crack in the actuator
bracket would not cause inadvertent
extension; however, if the bracket
cracked to the point of failure, then the
actuator cylinder could separate. In this
situation, the up-lock hook connsecting

rod could move, resulting in inadvertent -

extension of the MLG. This failure
sequence has in fact occurred while one
of the affected airplanes was in flight.
The proposed AD is unchanged based
upon this comment.

The commenter also questions why
mandatory replacement is required
instead of a repstitive inspection
program, with replacement if found
cracked. Because of the number of
reported cracked P/N 40776-00 MLG
actuator brackets, the FAA does not
concur that repetitive inspections will
maintain an uate level of safety.
FAA service difficulty records support
the fact that these MLG brackets are-
cracking. In addition, the manufacturer
has distributed approximately 3,500
MLG actuator brackets in the last five
years. The proposed AD is unchanged
based upon this comment.

The commenter also questions parts
availahility, stating that the
manufacturer only has 15 brackets in
stock and thers are 5,000 airplanes
affected by the proposed AD. The FAA
estimates that 2,448 airplanes would be
affected by the proposed AD. Before
issuing the NPRM, the FAA verified
parts availability with the manufacturer,
and was told that parts were available,
The FAA then learned that, at the time
of the comment, parts were not available
for all affected airplanes. However, the
FAA has since checked with the
manufacturer to again verify parts
availability, and has been assured by the
manufacturer that these improved
design parts are available for all of the
estimated 2,448 airplanss affected by
this action. The proposed AD is
unchanged based upon this comment.

No comments were recsived on the
FAA'’s estimate of the cost of the
proposed AD on the public.

After careful review of all information
including the issues raised by the
commenter, the FAA has determined
that air safety and the public interest
require the adoption of the rule as
proposed except for minor editorial
corrections. The FAA has determined
that these minor corrections will not
change the meaning of the AD nor add

any additional burden upon the public
than was already proposed.

The compliance time of the required
AD is presented in both hours time-in-
service (T1S) and calendar time.

" Operators in commuter service can put

up to 200 hours TIS in one calendar
month while a general aviation operator
may not utilize the airplane 200 hours
TIS in one calendar year. This calendar
time compliance will allow commuter
operators the option of accomplishing
the actions to coincide with regularly
scheduled maintenancs, while allowing
general aviation operators adequate
hours TIS to accomplish the required
action, -

The FAA estimates that 2,448
airplanes in the U.S. registry will be
affected by this AD, that it will take
approximately 4 workhours per airplane
to accomplish the required action, and
that the average labar rate is
approximately $55 an hour. Parts cost
approximately $308 per airplane. Based
on thess figures, the total cost impact of
the AD on U.S. operators is estimated to
be $1,292,544. This figurs is based on
the assumption that none of the affected
airplane operators have accomplished
the required action. .

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on thae distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
fmplications to warrant the preparation
of a Federaliszn Assessment,

'For the reasons discussed above, I
certify that this action (1) is not a )
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

_ List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the

Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows: ‘

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended)

2. Section 39.13 is amended by
adding the following new AD:
93-25-08 Piper Aircraft Corporation:

Amendment 39-8774; Dockst No. 92~
CE-52-AD.

Applicability: The following Modsl and
serial pumber airplanes, cartificated in any
categary:

Models Serial numbers.
PA-31- 31-2 through 31-8312019.
300, PA-
31-310,
and PA-
31-325.
PA-31- 31-5001 through 31-8452021.
350. ' :
PA~-31- 31-8253001 through 31-
350 T- 8553002.
1020. .
PA-31P .... | 31P-1 through 31P-7730012.
PA-31P- 31P-8414001 through 31P-
350. 8414050. :
PA-317 ... | 31T-7400001 through 317-
8120104. :
PA-31T1 .. | 31T-7804001 through 31T-
1104017.
PA-31T2 .. | 31T-8166001 through 317-
-1166008. .
PA-3173 317-8275001 through 317-
T-1040. 5575001.

Compliance: Required within the next 200
hours time-in-service after the effective date
of this AD or within the next 8 calendar
months after the effective date of this AD,
whichever occurs later, unless already
accomplished.

Note 1: The calendar month compliance
time is utilized to allow commuter operators
the opticn of accomplishing the actions to
coincide with regularly scheduled
maintenance.

To prevent the main landing gear (MLG)

from extending, when not selected and while

the airplane is in flight, becauss of actuator
reinforcement bracket failure, which could
result in substantial damage to or loss of
control of the airplane, accomplish the
following:

(a) Replace any MLG actuator
reinforcement bracket having part number (P/
N) 40776-00 with a new MLG actuator
reinforcement bracket, P/N 73786-02, in

_accordance with the INSTRUCTIONS sac!lon‘

of Piper Service Bulletin No. 923, dated
August 16, 1989.
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(b) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
Operate the airplane to a location where the
requirements of this AD can be
accomplished. -

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Atlanta Aircraft
Certification Office (ACO), 1669 Phoenix
Parkway, Suite 210C, Atlanta, Georgia 30349.
The request shall be forwarded through an
appropriate FAA Maintenance Inspector,
who may add comments and then send it to
the Manager, Atlanta ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(d) The replacement required by this AD
shall be done in accordance with Piper
Service Bulletin No. 923, dated August 16,
1989. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
. from Piper Aircraft Corporation, 2926 Piper
Drive, Vero Beach, Florida 32960. Copies
may be inspscted at the FAA, Central Region,
Office of the Assistant Chief Counsel, Room
1558, 601 E. 12th Street, Kansas City,
Missouri, or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(e) This amendment (39-8774) becomes
effective on February 11, 1994.

Issued in Kansas City, Missouri, on
December 13, 1993.

Barry D. Clements,

Manager, Small Airplane Directorate, Aircraft
Certification Service. .

[FR Doc. 83-30925 Filed 12-17-93; 8:45 am)
BILLING CODE 4910-13-V

14 CFR Part 39

[Docket No. 93-CE-38-AD; Amendment 39—
8773; AD 93-25-07]

Airworthiness Directives: Beech
Alrcraft Corporation 200 and 300
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain Beech Aircraft
Corporation (Beech) 200 and 300 series
airplanes that do not have the fuselage
stringers, Numbers (Nos.) 5 through 11,
modified on both the left and right hand
sides in accordance with certain service
information. This action requires
repetitively inspecting the fuselage
stringers for cracks, and repairing any
cracked stringers. Numerous reports of
cracked fuselage stringers in the area of
the rear pressure bulkhead on the
affected airplanes prompted this action.

The actions specified by this AD are
intended to prevent structural damage
to the fuselage caused by cracked

" stringers in the rear pressure bulkhead

area.
DATES: Effective February 15, 1994.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
15, 1994.

ADDRESSES: Service information that
applies to this AD may be obtained from
the Beech Aircraft Corporation, P.O. Box
85, Wichita, Kansas 67201-0085. This
information may also be examined at
the Federal Aviation Administration
(FAA), Central Region, Office of the
Assistant Chief Counsel, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106; or at the Office of the Federal
Register, 800 North Capitol Street, NW,,
suite 700, Washington, DC. Information
relating to Supplemental Type’
Certificate (STC) SA63CH may be
obtained from Priester Aviation Service,
Pal-Waukee Municipal Airport,
Wheeling, Illinois 60090.

FOR FURTHER INFORMATION CONTACT: Mr.
Don Campbell, Wichita Aircraft
Certification Office, FAA, 1801 Airport
Road, Mid-Continent Airport, Wichita,
Kansas 67209; telephone (316) 946-
4128; facsimile (316) 946-4407.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an AD
that would apply to certain Beech 200
and 300 series airplanes was published
in the Federal Register on July 20, 1993
(58 FR 38731). The action proposed to
require repetitively inspecting the
fuselage stringers for cracks, and
repairing any cracked stringers. The
proposed actions would be
accomplished in accordance with the
ACCOMPLISHMENT INSTRUCTIONS
section of Beech Service Bulletin (SB)
No. 2472, dated June 1993.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter requests that the
compliance time in the proposed AD for
modifying cracked stringers correspond
with the service bulletin. The proposed
AD specifies “prior to further flight,
modify any cracked stringer.” Beech SB

" No. 2472 specifies that (a) if 1 to 3

stringers are found cracked on any one
side of the fuselage, repair within 150
hours TIS; (b) if 4 stringers are found
cracked on any one side of the fuselage,
repair within 30 hours TIS; and (c) if 5
or more stringers are found cracked on
any side of the fuselage, repair prior to

further flight. The FAA concurs that the
compliance time for the repair specified

" in Beech SB No. 2472 should be what

is incorporated in the proposed AD. The
FAA inadvertently did not incorporate
these times. The proposed AD has been
changed accordingly as a result of this
comment. :

In addition, Beech has revised SB No.
2472 to the Revision 1 level. This
revision adds reinforcement kit
reference and serial number effectivity
for certain airplane models that were
not included in the original service
bulletin. These additional airplanes are
military airplanes or owned by the FAA.

After careful review of all available
information including the service
information described above, the FAA
has determined that air safety and the
public interest require the adoption of
the rule as proposed except for (1) the
addition of the serial numbered
airplanes specified in the service
information; (2) the incorporation of
Beech SB No. 2472, Revision 1, dated
September 1993; and (3) minor editorial
corrections. The FAA has determined
that these minor corrections will not
change the meaning of the AD and,
since the airplanes added to the
proposed AD are FAA-owned or '
military, there is no additional burden
upon the public than was already
proposed.

e FAA estimates that 2,320
airplanes (2,264 airplanes originally
proposed plus the additional 56 FAA-
owned or military airplanes previously
mentioned) in the U.S. registry will be
affected by this AD, that it will take
approximately 1 workhour per airplane
to accomplish the required action, and
that the average labor rate is
approximately $55 an hour. Based on

* these figures, the total cost impact of the

AD on U.S. operators is estimated to be
$127,600. These figures are based upon
the assumption that none of the affected
airplane operators have incorporated
one of the inspection-terminating
modifications,

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
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Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in, 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new AD:.

93-25-07 Beech Aircraft Corporation:
Amendment 39-8773; Docket No. 93—-CE-
38-AD.

Applicability: The model and serial

" number airplanes presented below,

" certificated in any category, that do not have
all the fuselage stringers Nos. 5 through 11
modified on both the right and left hand
sides in accordance with either (1) Beech
Service Bulletin (SB) 2472, Revision 1, dated
September 1993; (2) Chapter 51-10 or 53-10,
as applicable, of the mainterance manual; or
(3) the instructions to Priester Aviation
Service Supplemental Type Certificate (STC)
SA63CH:

Models Serial Nos.
B300 ........... FL-1 through FL-103.
B300C ........ FM-1 through FM-8 and FN-
1.

Compliance: Required upon the
accumulation of 3,000 hours time-in-service
(TIS) or within the next 100 hours TIS after
the effective date of this AD, whichever
occurs later, unless already accomplished,
and thereafter as indicated. ,

To prevent structural damage to the
fuselage caused by cracked stringers in the
rear pressure bulkhead area, accomplish the
following:

(a) Inspect fuselage stringers Numbers

(Nos.) 5 through 11 on both the left and right

hand sides for cracks in accordance with the
Accomplishment Instructions section of
Beech SB No. 2472, Revision 1, dated
September 1993.

1) If no cracks are found, reinspect at
intervals that correspond with the following:

Stringers modified in
accordance with one
of the three modifica-
tions referenced in the
applicability section of
this AD

Inspection interval

Models Serlal Nos.

200, A200, | BB-2 through BB-1462, BC-1
8200, and through BC-75, and BD-1
A100-1. through BD-30.

200C, BL-1 through BL-138, BJ-1
A200C, through  BJ-66, BU-1
and through BU-12, and BV-1
B200C. through BV-12.

200CT, BN-1 through BN-4, BP-1
A200CT, through BP-71, FC-1, FC-2,
B200CT. FC-3, FE-1 through FE-31,

FG-1, FG-2, and GR-1
through GR-19.

200T and . | BT-1 through BT-38.

B200T
300 ...ccocenene FA-1 through FA-228.
300 (FAA)

1 FF-1 through FF-19.

No Stringers Modified | 600 hours TIS on all
. ' stringers.

Nos. 8, 9, and 10 1,200 hours TIS on
(one side) with In- unmodified string-
ternal Modification. ers.

Nos. 8, 9, and 10 600 hours TIS on un-
(one side) with Ex- modified stringers. -
ternal Modification.

.....

Nos. 5 through 11 AD no longer applies.

(2) If cracks are found, modify all cracked
fuselage stringers at any time up to the time
specified in the chart presented in paragraph
(a)(3) of this AD. Accomplish this
modification in accordance with the
instructions in one of the three modifications

. specified in the Applicability section of this

AD, and reinspect at intervals presented in
the chart in paragraph (a)(1) of this AD, -

(3) The following chart specifies the
required compliance time where cracked
stringers must be modified:

No. of stringers When modification
cracked on any one must be accom- -
side of fuselage plished (Hours TIS)

150
30
Prior to further fiight.

(b) The modifications specified in the
Applicability section of this AD may be
accomplished at any time as terminating
action for the inspection requirement of this
AD provided that all fuselage stringers Nos.
5 through 11 are modified.

(c) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

(d) An alternative method of compliance or

- .adjustment of the compliance time that

provides an equivalent level of safety may be
approved by the Manager, Wichita Aircraft
Certification Office (ACO), FAA, 1801
Airport Road, Room 100, Wichita, Kansas
67209. The request should be forwarded
through an appropriate FAA Maintenance
Inspector, who may add comments and send -
it to the Manager, Wichita ACO.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO. .

(e) The inspections and modification

irequired by this AD shall be done in

accordance with Beech Service Bulletin

2472, Revision 1, dated September 1993. This’

incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
Part 51. Copies may be obtained from the
Besch Aircraft Corporation, P.O. Box 85,
Wichita, Kansas 67201-0085. Copies may be
cted at the FAA, Central Region, Office

of the Assistant Chief Counsel, Room 1558,
601 E. 12th Street, Kansas City, Missouri, or
at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

(f) This amendment (39-8773) becomes
effective on February 15, 1994.

Issued in Kansas City, Missouri, on
December 13, 1993.

Barry D. Clements,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 83-30926 Filed 12-17-93; 8:45 am]
BILLING CODE 4910-13-U

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 2619

Valuation of Plan Benefits in Single-
Employer Plans; Expected Retirement
Age

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: This rule amends the Pension

'Benefit Guaranty Corporation’s

regulation on Valuation of Plan Benefits
in Single-Employer Plans (29 CFR part
2619) by adding a new Table I-94 to
appendix D. Table -94 applies to any
plan being terminated either in a
distress termination or involuntarily by
the PBGC with a valuation date falling
in 1994, and is used to determine
expected retirement ages for plan
participants. This table is needed in
order to compute the value of early
retirement benefits and, thus, the total .
value of benefits under the plan.
EFFECTIVE DATE: January 1, 1994.

FOR FURTHER INFORMATION CONTACT:
Renae R. Hubbard, Special Counsel,
Office of the General Counsel, Pension
Benefit Guaranty Corporation, 1200 K

a
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Street, NW., Washington, DC 20005—
4026; 202-778-8850 (as of December 20,
1993, use 202-326—4024) (202-778-
8859 for TTY and TDD (as of January 24,
1994, use 202-326—4179)). (These are
not toll free numbers.)

SUPPLEMENTARY INFORMATION: The
regulation of the Pension Benefit
Guaranty Corporation (“PBGC") on
Valuation of Plan Benefits in Single-
Employer Plans (28 CFR part 2619} sets
forth the methods for valuing plan
benefits of terminating single-employer
plans covered under title IV of the
Employee Retirement Income Security
Act of 1974, as amended (“ERISA").
Under ERISA section 4041(c), plans
wishing to terminate in a distress
termination must value guaranteed
benefits and benefit liabilities under the
plan using formulas set forth-in part
2618, subpart C. (Plans terminating in a
standard termination may, for purposes
of the Standard Termination Notice
filed with PBGC, use these formulas to
value benefit liabilities, although this is
not required.) In addition, when the
PBGC terminates an underfunded plan
involuntarily pursuant to ERISA section
"4042(a), it uses the subpart C formulas
to determine the amount of the plan’s
underfunding.

Under § 2619.46, early retirement
benefits are valued based on the annuity
starting date, if a retirement date has
been selected, or the expected
retirement age, if the annuity starting
date is not known on the valuation date.
Subpart D of part 2619 sets forth rules
for determining the expected retirement
ages for plan participants entitled to
early retirement benefits. Appendices D
and E of part 2619 contain tables and
examples to be used in determining the
expected early retirement ages.

There are two sets of tables in
appendix D. The first set, Selection of
Retirement Rate Category (I-79 through
1-93), is used to determine whether a
participant has a low, medium, or high
probability of retiring early. The second
set of tables, Expected Retirement Ages
for Individuals in the Low/Medium/
High Categories (II-A, II-B, and II-C), is
used to determine the expected

retirement age after the probability of
early retirement has been determined.

The first set of tables determines the
probability of early retirement based on
the year a participant would reach
normal retirement age and the
participant’s monthly benefit at normal
retirement age. The second set of tables
establishes, by probability category, the
expected retirement age based on both
the earliest age a participant could retire
under the plan and the normal
retirement age under the plan. This
expected retirement age is used to
compute the value of the early
retirement benefit and, thus, the total
value of benefits under the plan.

Tables I-79 through 1-83 in appendix
D establish retirement rate categories for
the calendar years 1979 through 1993.
The table for each year applies only to
plans with valuation dates in that year.
The PBGC updates these tables annually
to reflect changes in the cost of living,
etc. This document amends appendix D
to add Table 1-94 in order to provide an
updated correlation, appropriate for

calendar year 1994, between the amount

of a participant’s benefit and the
probability that the participant will
elect early retirement. Table I-94 will be
used to value benefits in plans with
valuation dates that occur during
calendar year 1994.

The PBGC has determined that notice
of the public comment on this rule are
impracticable and contrary to the public
interest. Plan administrators need to be
able to estimate accurately the value of
plan benefits as early as possible before
initiating the termination process. For
that purpose, if a plan has a valuation
date in 1994, the plan administrator
needs the updated table being
promulgated in this rule. Accordingly,
the public interest is best served by
issuing this table expeditiously, without
an opportunity for notice and comment,
to allow as much time as possible to
estimate the value of plan benefits with
the proper table for plans with valuation
dates in early 1994. Moreover, because
of the need to provide immediate
guidance for the valuation of benefits
under such plans, and because no

adjustment by ongoing plans is required
by this amendment, the PBGC finds that
good cause exists for making this
amendment to the regulation effective
less than 30 days after publication.

The PBGC has determined that this
action is not a “significant regulatory
action” under the criteria set forth in
Executive Order 12866 because it will
not have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
regulation, the Regulatory Flexibility
Act of 1980 does not apply (5 U.S.C. 601
). . .

List of Subjects in 29 CFR Part 2619

Employee benefit plans, Pension
insurance, Pensions.

In consideration of the foregoing,
appendix D to part 2619 of subchapter
C of chapter XXVI of title 29, Code of
Federal Regulations, is hereby amended
as follows: :

PART 2619—[AMENDED]

1. The authority citation for part 2619
continuses to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, and 1362.

2. Appendix D to part 2619 is
amended by adding Table I-94 as
follows:

Appendix D to Part 2619—Tables Used
To Determine Expected Retirement Age

L] * * * *

TABLE }-94—SELECTION OF RETIREMENT RATE CATEGORY
[For Plans with valuation dates after December 31, 1993, and before January 1, 1985)

Participant’'s Retirement Rate Category is—
; ’ Lowt if month- | Madium2 if monthly benefit at High3 if
Participant reaches NRA in year— ly benefit at NRAis monthly bene-
NRA is less fit at NRA Is

than— From To greater than—

1995 ..ooiirieerenenceesereenesasarsesestsciitsesseassinsssensssesneressnsssasasnsasnesssestas frenersrsroresssetans 377 377 1,586 1,586
1996 388 388 1,634 1,634
1997 .. 400 400 1,683 1,683
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TABLE 1-94—SELECTION OF RETIREMENT RATE CATEGORY—Continued
[For Plans with valuation dates after December 31, 1993, and before January 1, 1995}

Participant’s Retirement Rate Category is—
. ; Low 1 if month- | Medium2 if monthly benefit at High3 if
Participant reaches NRA in year— ly benefit at NRA is : monngly bene-
NRA is less - fit at NRA is
! than— From To greater than—
1998 ... 412 412 1,733 1,733
1999 ... 425 425 1,787 1,787
2000 ...t 438 438 -1,842 1,842
2001 451 451 1,900 1,900
2002 465 465 1,958 1,958
2003 . 480 480 2,019 | 2,019
2004 or later 495 495 2,082 .2,082
1Table II-A -
2Table II-B
3Table I-C

Issued at Washington, DC this 14th day of
December, 1993.

Martin Slate,

Executive Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 93-30957 Filed 12-17-93; 8:45 am]
BILLING CODE 7708-01-M

DEPARTMENT OF TRANSPORTATION -

Coast Guard
33 CFR Part 100
[CGD 05-93-085]

Special Local Regulations for Marine
Events; New Year’s Eve Celebration
Fireworks; Norfolk Harbor, Elizabeth
River, Norfolk and Portsmouth, VA

* AGENCY: Coast Guard, DOT.

ACTION: Notice of implementation.

SUMMARY: This notice implements
special local regulation for the New
Year’s Eve Celebration Fireworks
Display launchéd from barges on the
Elizabeth River, adjacent to
“Waterside”, between the Norfolk and
Portsmouth downtown areas from 8
p-m., December 31, 1993 t0 1 a.m.,
January 1, 1994. The regulations are
needed to control vessel traffic within
the immediate vicinity of the event due
to the confined nature of the waterway
and the expected congestion at the time
of the event. The regulations restrict
general navigation in the area for the
safety of life and property on the
navigable waters during the event.
EFFECTIVE DATES: This regulation is
effective from 8 p.m., December 31,
1993 until 1 a.m,, on January 1, 1994.
If inclement weather causes the
postponement of the event, the
regulations are effective from 6 p.m.
until 8 p.m., on January 1, 1994.

FOR FURTHER INFORMATION CONTACT: Mr.
Stephen Phillips, Chief, Boating Affairs
Branch, Boating Safety Division, Fifth
Coast Guard District, 431 Crawford

" Street, Portsmouth, Virginia 23704-5004

(804) 398-6204, or Commander, Coast
Guard Group Hampton Roads (804)
483-8559.

SUPPLEMENTARY INFORMATION:
Drafting Information

The drafters of this notice are QM2
Gregory C. Garrison, project officer,
Boating Affairs Branch, Boating Safety
Division, Fifth Coast Guard District, and
Capt. M.K. Cain, project attorney, Fifth
Coast Guard District Legal Staff.

Discussion of Regulation

Norfolk Festevents, Ltd. submitted an
application requesting a permitto
sponsor fireworks display on December
31, 1993 to take place from 8 p.m. until
1 a.m., on January 1, 1994. The
fireworks display will be launched from
barges anchored in the Elizabeth River
off Town Point Park, Norfolk, Virginia,
over the Elizabeth River, Since many
spectator vessels are expected to be in
the area to watch the fireworks display,
the regulations in 33 CFR 100.501 are
being implemented 'to provide for the
safety of life and property. The
waterway will be closed during the
fireworks display. Since the waterway
will not be closed for an extended
period, commercial traffic should not be
severely disrupted. In addition to
regulating the area for the safety of life
and property, this notice of
implementation also authorizes the
Patrol Commander to regulate the
operation of the Berkley drawbridge in
accordance with 33 CFR 117.1007, and
authorizes spectators to anchor in the
special anchorage areas described in 33

_ CFR 110.72aa. The implementation of

33 CFR 100.501 also implements

regulations in 33 CFR 110.72aa and
117.1007. 33 CFR 110.72aa establishes
the spectator anchorages in 33 CFR
100.501 as special anchorage areas
under Inland Navigation Rule 30, 33
U.S.C. 2030(g). 33 CFR 117.1007 closes
the draw.of the Berkley Bridge to vessels
during and for one hour before and after
the effective period under 33 CFR
100.501, except that the Coast Guard
Patrol Commander may order that the
draw be opened for commercial vessels.

Dated: December 9, 1993.
W.T. Leland,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 93-30978 Filed 12-17-93; 8:45 am}
BILLING CODE 4910-14-M

Coast Guard

33 CFR Part 165 ,
[COTP Baltimore, MD Reg. 93-05-028]

Safety Zone Regulation; Inner Harbor
Fireworks Display, Patapsco River
Inner Harbor, Baltimore, MD

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone for a fireworks
display in the Inner Harbor located in
Baltimore, Maryland. Fireworks will be
launched from barges anchored
approximately 600 feet south of Pier 6
in the Patapsco River. This safety zone
is necessary to control spectator craft
and to provide for the safety of life and

_property on and in the vicinity of the

fireworks display.

EFFECTIVE DATE: These regulations will
be effective from 11:30 p.m. December
31, 1993 and will terminate at 12:30
a.m. on January 1, 1994, unless sooner
terminated by the COTP. :
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FOR FURTHER INFORMATION CONTACT:
Lieutenant Mark Williams, U.S. Coast
Guard Marine Safety Office Baltimore,
U.S. Custom Houss, 40 South Gay
Street, Baltimore, Maryland 21202-
4022, (410) 962-5104.
SUPPLEMENTARY INFORMATION: In

- accardance with 5 U.S.C. 553, a Notice
of Proposed Rule Making (NPRM) has
not been published for this regulation
and good cause exists for making it
effective in less than 30 days from the
date of publication. Adherence to
normal rulemaking procedures is not
possible due to the late receipt of the
notice of intent to conduct a fireworks
display. Specifically, the sponsor’s
application to hold this event was not
received until November 15, 1993,
leaving insufficient time to publish an
NRPM in advance of the event.

Drafting Information

The drafters of this regulation are
Lieutenant Mark Williams, project
officer for the Captain of the Port,
Baltimore, Maryland, and Lisutenant
Monica L. Lombardi, project attorney, -
Fifth Coast Guard District Legal Staff.

Background and Purpose

The City of Baltimore Office of
Promotions filed an application with the
U.S. Coast Guard on November 15,
1993, requesting a safety zone for a
fireworks display to be ield on January
1, 1994. As part of their application, the
Office of Promotions requested the
Coast Guard provide control of
spectator, recreational and commercial
traffic during the fireworks display.

Discussion of Regulation

The fireworks will be launched from
two barges anchored approximately 600
feet south of Pier 6, in the Inner Harbor.
The Safety Zone will consist of a circle,
with a radius of 600 feet, drawn from
the center of the barge anchorage site.
This regulation is necessary to control
spectator craft and to provide for the
safety of life and property on and in the
vicinity of the Patapsco River during the
fireworks event. Since the main
shipping channel will not be closed and
this regulation will only be in effect for
a shart tims, the impact en routine
navigation should be minimal.

Economic Assessment and Certification

This action is not considered a
significant regulatory action under
Executive Order 12866 and is not
significant under Department of Federal
Regulation and nonsignificant under
Department of Transportation regulatory
policies and procedures (44 FR 11034;
February 26, 1979). The economic
impact of this proposal is expected to be

minimat since the main shipping
channel will remain open, therefore a
full regulatory evaluation is .
unnecessary. The Coast Guard also
considered the impact of this regulation
on small entities and concluded that
such impact is expected to be minimal.
Therefore the Coast Guard certifies
under 5 U.S.C. 605(b), that this
regulation will not have a significant -
economic impact on a substantial
number of small entities.

Federalism Assessment

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612. This temporary rule does not
raise sufficient federalism implication to
warrant the preparation of a Federalism
Assessment. This propesal contains no
collection of information requirements
under the Paperwork Reduction Act (44
U.S.C. 3501 et seq.)

List of Subjects in 33 CFR 165

Harbers, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulation

In consideration of the foregoing,
Subpart F of Part 165 of Title 33, Code
of Federal Regulations is amended as
follows:

PART 165—AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231: 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. In part 165 a temporary § 165.092
is added to read as follows:

§165.T05-092 Safety Zone: Patapsco
River, Inner Harbor, Baltimore, Maryland.

(a) Location. The following area is a
safety zone: The waters of the Patapsco
River, Inner Harbor bounded by the arc
of a circle with a radius of 600 feet, with
its center located at Latitude 39°17°
North; Longitude 076°36’ West.

(b) Definitions. The designated
representative of the Captain of the Port
is any Coast Guard commissioned,
warrant or petty officer who has been
authorized by the Captain of the Port,
Baltimore, Maryland to act on his
behalf.

(c) General information. The Captain
of the Port and the Duty Officer at the
Marine Safety Office, Baltimore,
Maryland may be contacted at telephone
number (410) 962-5105. The Coast
Guard Patrol Commander and the senior
boarding officer on each vessel

enforcing the safety zone may be
contacted on VHF-FM channels 16 and
13.

(d) Regulation. (1) In accordance with
the general regulations in Section
165.23 of this part, entry into this safety
zone is prohibited unless authorized by
the Captain of the Port or his designated
representative.

(2} The operator of any vessel which
enters into or operates in this safety
zone shall:

{i) Stop the vessel immediately upon

"being directed to do so by any

commissioned, warrant, or petty officer
on board a vessel displaying a Coast
Guard Ensign.

(ii) Proceed as directed by any
commissioned, warrant, or petty officer
on board a vessel displaying a Coast -
Guard Ensign.

(e), Effective dates. This regulation
will be effective from 11:30 p.m.
December 31, 1993 and terminate at
12:30 a.m., January 1, 1994, unless
sooner terminated by the Captain of the
Port, Baltimore, Maryland.

Dated: December 8, 1993.
G.S. Cope, )

Captain, U.S. Coast Guard, Captain of the
Port, Baltimore, Maryland.

[FR Doc. 93-30977 Filed 12-17-93; 8:45 am]
BILUNG CODE 4910-14-M

- e

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA-11-7-5821; FRL-4806-8]

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision, Santa
Barbara County Air Pollution Control
District

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of final rulemaking
(NFR).

SUMMARY: EPA is finalizing a limited
approval and a limited disapproval of
rule revisions to the California State
Implementation Plan (SIP) proposed in
the Federal Register on October 1, 1992.
The revisions concern a rule from the
Santa Barbara County Air Pollution
Control District (SBCAPCD). This final
action will incorporate this rule into the
federally approved SIP. The intended
effect of finalizing this action is to
regulate emissions of volatile organic
compounds (VOCs) in accordance with
the requirements of the Clean Air Act,
as amended in 1996 (CAA or the Act).
The revised rule controls VOC
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emissions from architectural coating
_operations, Thus, EPA is finalizing a
limited approval of this revision into the

California SIP under CAA pravisions

regarding EPA action on SIP submittals

and general rulemaking authority
becauss this revision strengthens the

SIP. EPA is also finalizing a limited

disapproval of this rule under

Emvisions of the CAA cited above

ecause this rule contains deficiencies,
and as a result, does not meet the CAA
provisions regarding plan submissions
and requirements for nonattainment
areas. As a result of this limited
disapproval EPA will be required to
impose highway funding or emission
offset sanctions.under the CAA unless
the State submits and EPA approves
corrections to the identified deficiencies
within 18 months of the effective date
of this disapproval. Moreover, EPA will
be required to promulgate a federal
1mglementation plan (FIP} unless the

deficiencies are corrected within 24

months of the effective date of this

disapproval.

EFFECTIVE DATE: This action is effective

on January 19, 1994,

ADDRESSES: Copies of the rule revisions

and EPA’s evaluation report for Rule

323 are available for public inspection

at EPA’s Region 9 office during normal

business hours. Copies of the submitted
rule revisions are available for :
inspection at the following locations:

Rulemaking Section II (A-5-3), Air and
Toxics Division, U.S. Environmental
Protection Agency, Region IX, 75
Hawthorne Street, San Francisco, CA
94105 .

Environmentel Protection Agency, Jerry
Kurtzweg ANR 443, 401 “M” Street, SW.,
Washington, DC 20460 ‘

California Air Resources Board, Stationary
Source Divisfon, Rule Evaluation Section,
2020 L"” Street, Sacramento, CA 95812

Santa Barbara County Air Pollution Control
District, 26 Castilian Drive B-23, Goleta,
CA 93117,

FOR FURTHER INFORMATION CONTACT:
Chris Stamos, Rulemaking Section I’
(A-5-3), Air and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105. Telephone: (415}
744-1187, :

SUPPLEMENTARY INFORMATION:

Background

On October 1, 1992 in 57 FR 45358,
EPA proposed granting limited approval
and limited disapproval of SBCAPCD
Rule 323, Architectural Coatings, into
the California SIP. Rule 323 was
adopted by SBCAPCD on February 20,
1960. This rule was submitted by the
California Air Resources Board (CARB)
* to EPA on December 31, 1980. Rule 323

was submitted in response to EPA's
1988 SIP Cell and the CAA section
182(a)(2)(A) requirement that
nonattainment areas fix their reasonably
available control technology (RACT)
rules for ozone in accordance with EPA
guidance that interpreted the
requirements of the pre-amendment Act.
A detailed discussion of the background

.for this rule and nonattainment area is

provided in the notice of proposed
rulemaking (NPR) cited above.

EPA has evaluated Rule 323 for
consistency with the requirements of
the CAA and EPA regulations and EPA’s
interpretation of these requirements as
expressed in the various EPA policy
guidance documents referenced in the
NPR. EPA is finalizing the limited
approval of Rule 323 in order to
strengthen the SIP and finalizing the
limited disagproval requiring the
correction of the remaining deficiencies.
These deficiencies include allowance
for “equivalent” test methods without
EPA review and approval and the lack
of a VOC definition in the rule. A
detailed discussion of the rule
provisions and evaluations has been
provided in the NPR and in technical
support documents (TSDs) available at
EPA's Region IX office (TSD dated July
23, 1992—Rule 323, Architectural -
Coating Operations).

Response to Public Comments

" A 30-day public comment period was
provided in 57 FR 45358. EPA did not
receive any comments on Rule 323.

EPA Action

EPA is finalizing a limited approval
and a limited disapproval of the above-
referenced rule. The limited approval of

this rule is being finslized under section
110(k)(3} in light of EPA's authority

" pursuant to section 301(a) to adopt

regulations necessary to further air
quality by strengthening the SIP. The
approval is limited in the sense that the
rule strengthens the SIP. Hawever, th
rule does not meet the section :
182(a)(2)(A) CAA requirement becausa
of the rule deficiencies which were
discussed in the NPR. Thus, in order to
strengthen the SIP, EPA is granting
limited approval of this rule under
sections 110(k){3) and 301(a) of the
CAA. This action a{)proves the rule into
the SIP as a federally enforceable rule. -
At the same time, EPA is finalizing
the limited disapproval of this rule
because it contains deficiencies that
have not been corrected as required by
section 182(a){2}(A) gf the CAA, and, as
such, the rule does not fully meet the -
requirements of Part D of the Act. As
stated in the NPR, upon the effective

date of this NFR, the 18 month clock for -

sanctions and the 24 month FIP clock
will begin. Sections 179(a) and 110(c). If
the State does not submit the required
corrections and EPA does not approve
the submittal within 18 months of the
NFR, either the highway sanction or the
offset sanction will be imposed at the 18
month mark. It should be noted that the
rule covered by this NFR has been
adopted by the SBCAPCD and is
currently in effect in the Santa Barbara
County. EPA's limited disapproval
action in this NFR does not prevent the
SBlCAPCD or EPA from enforcing this
rule.

Nothing in this action should be
construed as permitting or allowing or
sstablishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
Flan shall be considered separately in -
ight of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Regulatory Process

This action has been classified as a
Table 2 Action by the Regional
Administrator under the procedures

* published in the Federal Register on

January 19, 1889 (54 FR 2214-2225). On
January 6, 1989, the Office of
Management and Budget (OMB) waived
Table 2 and Table 3 SIP revisions from
the requirement of section 3 of
Executive Order 12291 for a period of

‘two years. U.S. EPA has submitted a

request for a permanent waiver for Table
2 and Table 3 SIP revisions. The OMB -
has agreed to continue the waiver until
such time as it rules on U.S. EPA’s
request. This request continues in effect
under Executive Order 12866 which
superseded Executive Order 12291 on
September 30, 1993.

nder section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 18, 1994. Filing a
petition for reconsideration by the v
Administrator of this final rule does not
affect the finality of this rule for the -
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed and
shall'not postpone the effectiveness of

“such rule or action. This action may not

be challenged later in proceedingsto- -
enforce its requirements (see section
307(b)(2)).

" List of Subjects in 40 CFR Part 52

- Environmental protection, Air-

pollution control, Hydrocarbons,. ._ - - .
-Incorporation by reference, - :

Intergovernmental relations, Ozone,
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Reporting and recordkeeping
requirements.

Note: Incorporation by reference of the
State Implementation Plan for the State of
California was approved by the Director of
the Federal Register on July 1, 1982.

Dated: October 28, 1993.
Felicia Marcus,
Regional Administrator.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart F—California

2. Section 52.220 is amended by
adding paragraph (c)(182)(i)(D) to read
as follows:

§52.220 Identification of plan.
L] * * /Q L ]

(c) * ® *

(182)* * *

(i) * * W

(D) Santa Barbara County Air
Pollution Control District.

(1) Amended Rule 323, adopted on
February 20, 1990.

* * » » L

{FR Doc. 93-30956 Filed 12-17-93; 8:45 am)
BILLING CODE 8560-60-P

40 CFR Part 52
[CA 37-7-6059; FRL-4801-2]

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revislon; South
Coast Air Quality Management District;
Santa Barbara County Air Pollution
Control District

AGENCY: Environmental Protection
Agency (EPA),
ACTION: Final rulemaking.

SUMMARY: EPA is finalizing limited
approvals and limited disapprovals of
two rule revisions to the California State
Implementation Plan (SIP) proposed in
the Federal Register on July 9, 1993.
The revisions concern rules from the
following districts: South Coast Air
Quality Management District
{SCAQMD), and Santa Barbara County
Air Pollution Control District
(SBCAPCD). This final action will
incorporate these rules into the federally
approved SIP. The intended effect of
finalizing this action is to regulate
emissions of volatile organic
compounds (VOCs) in accordance with

the requirements of the Clean Air Act,
as amended in 1990 (CAA or the Act).
The revised rules control VOC
emissions from motor vehicle assembly
line and motor vehicle refinishing
coating operations. Thus, EPA is
finalizing a limited approval of these
revisions into the California SIP under
CAA provisions regarding EPA action
on SIP submittals and general
rulemaking authority because these
revisions strengthen the SIP. EPA is also
finalizing a limited disapproval of these
rules under provisions of the CAA cited
above because these rules contain
deficiencies, and as a result, do not meet
the CAA provisions regarding plan
submissions and requirements for
nonattainment areas. As a result of this
limited disapproval EPA will be
required to impose highway funding or
emission offset sanctions under the
CAA unless the State submits and EPA
approves corrections to the identified
deficiencies within 18 months of the
effective date of this disapproval.
Moreover, EPA will be required to
promulgate a Federal implementation
plan (FIP) unless the deficiencies are
corrected within 24 months of the

‘effective date of this disapproval.

EFFECTIVE DATE: This action is effective
on January 19, 1994.

ADDRESSES: Copies of the rule revisions
and EPA'’s evaluation report for each
rule are available for public inspection
at EPA’s Region 9 office during normal
business hours. Copies of the submitted
rule revisions are available for
inspection at the following locations:

Rulemaking Section II (A~5-3), Air
and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105.

Environmental Protection Agency,
Jerry Kurtzweg ANR 443, 401 “M"
Strest, SW., Washington, DC 20460.

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 “L" Street,
Sacramento, CA 95812. .

South Coast Air Quality Management
District,21865 East Copley Drive,
Diamond Bar, CA 91765-4182.

Santa Barbara Air Pollution Control
District, 26 Castilian Drive, B-23,
Goleta, CA 93117.

FOR FURTHER INFORMATION CONTACT:
Chris Stamos, Rulemaking Section II
{A-5-3), Air and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthdérne Street, San
Francisco, CA 94105, Telephone: (415)
744-1187.

SUPPLEMENTARY INFORMATION:

Background

On July 9, 1993 at 58 FR 36905 EPA
proposed granting limited approval and
limited disapproval of the following
rules into the California SIP; SCAQMD
Rule 1115, Motor Vehicle Assembly
Line Coating Operations, and SBCAPCD
Rule 339, Motor Vehicle and Mobile
Equipment Coating Operations. Rule
1115 was adopted by the South Coast
Air Quality Management District
{SCAQMD) on March 6, 1992. This rule
was submitted by the California Air
Resources Board (CARB) to EPA on
September 14, 1992. Rule 339 was
adopted by the Santa Barbara County

- Air Pollution Control District

(SBCAPCD) on November 5, 1991. This
rule was submitted by the CARB to EPA
on June 19, 1992, These rules were
submitted in response to EPA’s 1988 SIP
Call and the CAA section 182(a)(2)(A)

. requirement that nonattainment areas

fix their reasonably available control
technology (RACT) rules for ozone in
accordance with EPA guidance that
interpreted the requirements of the pre
amendment Act. A detailed discussion
of the background for each of the above
rules and nonattainment areas is
provided in the notice of proposed
rulemaking (NPR) cited above.

EPA has evaluated the above rules for
consistency with the requirements of
the CAA and EPA regulations and EPA’s
interpretation of these requirements as
expressed in the various EPA policy
guidance documents referenced in the
NPR. EPA {s finalizing the limited
approval of these rules in order to
strengthen the SIP and finalizing the
limited disapproval requiring the
correction of the remaining deficiencies.
These deficiencies are related to rule
applicability, recordkeeping
requirements, VOC limits (Rule 1115),
executive officer’s discretion in
determining test methods (Rule 339),
and insufficient test method references
for determining transfer efficiencies. A
detailed discussion of the rule
provisions and evaluations has been
provided in the NPR and in technical
support documents (TSDs) available at
EPA’s Region IX office (Technical

- Support Document for SCAQMD’s Rule

1115, and SBCAPCD'’s Rule 339—dated
4/12/93).

Response to Public Comments

A 30-day public comment period was
provided at 58 FR 36905. EPA received
no comment letters on the NPR.

EPA Action

EPA is finalizing a limited approval
and a limited disapproval of the above-
referenced rules. The limited approval
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of these rules is being finalized under
section 110(k)(3) in light of EPA's
authority pursuant to section 301(a) to
adopt regulations necessary to further
air quality by strengthening the SIP. The
approval is limited in the sense that the
rules strengthen the SIP. However, the
rules do not meet the section
182(a)(2)(A) CAA requirement because
of the rule deficiencies, which were

.discussed in the NPR. Thus, in order to
strengthen-the SIP, EPA is granting
limited approval of these rules under
sections 110(k)(3) and 301(a) of the
CAA. This actian approves the rules
in;o the SIP as federally enforceable
rules.

At the same time, EPA is finalizing
the limited disapproval of these rules
because they contain deficiencies that
have not been corrected as required by
section 182(a}(2)(A) of the CAA, and, as
such, the rules do not fully mest the
requirements of part D of the Act. As
stated in the NPR, upon the effective
date of this final rulemaking, the 18
month clock for sanctions and the 24
month FIP clock will begin. Sections
179(a) and 110(c). If the State does not
submit the required corrections and
EPA does not approve the submittal
within 18 mon&s of the final
rulemaking, either the highway sanction
or the offset sanction will be impased at
the 18 month mark. It should be noted
that the rules covered by this final
rulemaking have been adopted by
SCAQMD and SBCAPCD and are
currently in effect in the SCAQMD and
in the SBCAPCD. EPA's limited
disapproval action in this final
rulemaking does not prevent SCAQMD,
SBICAPCD, or EPA from enforcing these
rules. .

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Regulatory Process

This action has been classified as a
Table 2 action (because EPA did not
receive comment letters on the NPR) by
the Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225). OnJanuary 6, 1989, the
Office of Management and Budget
waived Table 2 and Table 3 SIP
revisions (54 FR 2222) from the
requirements of section 3 of Executive
Order 12291 for a period of two years.

EPA has submitted a request for a
permanent waiver for Table 2 and Table
3 SIP revisions. The OMB has agreed to
continue the waiver until such time as
it rules on EPA’s request. This request
continues in effect under Executive
Order 12866 which superseded
Executive Order 12291 an September
30, 1993. . )
Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by [insert date 60 days from date
of publication]. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed and shall not
postpone the effectiveness of such rule
or action, This action may not be
challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by refsrence,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements. .

Note: Incorpaoration by reference of the
State Implementation Plan for the State of
California was approved by the Director of
the Federal Register on July 1, 1982,

Dated: November 3, 1993.

Felicia Marcus,
Regional Administrator.

Title 40 of the Code of Federal
Regulations, part 52, is amended as
follows:

PART 52—{AMENDED]

1. The authority citation for part 52
continues to read as follows:

Autherity: 42 U.S.C. 7401-7671q.

Subpart F—California

2. Section 52.220 is amended by
adding paragraphs (c} (188) and (189} to
read as follows:

§52.220 Identification of plan.
» »~ » L 4 »
(c) * * W

(188) New and amended regulations
for the following APCDs were submitted
on June 19, 1992, by the Governor’s
designee.

(i) Incorporation by reference.

(A) Santa Barbara County Air
Pollution Control District. ’

(1) Rule 339, adopted on November 5,
1991. :

(189) New and amended regulations
for the following APCDs werae submitted
on September 14, 1992, by the

_Governor’s designee.

(i) Incon&oration by reference.
(A) South Coast Air Quality
Management District.
(1) Rule 1115, adopted on March 6,
1992.
[FR Doc. 93-30949 Filed 12-17-93; 8:45 am)
BILLING CODE 6560-850F . '

40 CFR Part 52
[CA 37-7-6060; FRL-4801-3]

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision; San
Bernardino County Air Pollution -
Controtl District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rulemaking.

SUMMARY: EPA {s finalizing a limited
approval and a limited disapproval of a
rule revision to the California State
Implementation Plan (SIP) proposed in
the Federal Register on May 12, 1993.
The revision concerns a rule from the
San Bernardino County Air Pollution
Control District (SBCAPCD). This final
action will incorporate this rule into the
federally approved SIP. The intended
effect of finalizing this action is to
regulate emissions of volatile organic
compounds (VOCs) in accordance with
the requirements of the Clean Air Act,
as amended in 1990 (CAA or the Act).
The revised rule controls VOC
emissions from the refinishing of
automobiles. Thus, EPA is finalizing a
limited approval of this revision into the
California SIP under CAA provisions
regarding EPA action on SIP submittals
and general rulemaking authority
because this revision strengthens the
SIP. EPA is also finalizing a limited
disapproval of this rule under
provisions of the CAA cited above
because the rule contains deficiencies,
and as a result, does not meet the CAA
provisions regarding plan submissions
and requirements for nonattainment

. areas. As a result of this limited

disapproval EPA will be required to
impose highway funding or emission
offset sanctions under the CAA unless
the State submits and EPA approves
corrections to the identified deficiencies
within 18 months of the effectiva date
of this disapproval. Moreover, EPA will
be required to promulgate a Federal
implementation plan (FIP) unless the
deficiencies are corrected within 24
months of the effective date of this
disapproval. '
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EFFECTIVE DATE: This action is effective
on January 19, 1994.

ADDRESSES: Copies of the rule revision
and EPA's evaluation report for Rule
1116 are available for public inspection
at EPA’s Region 9 office during normal
business hours. Copies of the submitted
rule revision are available for inspection
at the following locations:

Rulemaking Section II (A~5-3), Air.
and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105.

Environmental Protection Agency,
Jerry Kurtzweg ANR 443, 401 “M"
Street, SW., Washington, DC 20460.

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 “L" Street,
Sacramento, CA 82123-1095.

Mojave Desert Air Quality
Management District,15428 Civic Drive,
Victorville, California 92392,

FOR FURTHER INFORMATION CONTACT:
Chris Stamos, Rulemaking Section II
(A-5-3), Air and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105. Telephone: (415)
744-1187,

SUPPLEMENTARY INFORMATION:

Background

On May 12, 1993 at 58 FR 27971, EPA
proposed granting limited approval and
limited disapproval of the following
rule into the California SIP: SBCAPCD
Rule 1116, Automotive Refinishing

Operations. Rule 1116 was adopted by -

SBCAPCD on March 2, 1992, This rule
was submitted by the California Air
Resources Board (CARB) to EPA on June
19, 1992. This rule was submitted in
response to EPA’s 1988 SIP Call and the
CAA section 182(a)(2)(A) requirement
that nonattainment areas fix their
reasonably available control technology
rules (RACT) for ozone in accordance
with EPA guidance that interpreted the

requirements of the pre-amendment Act.

A detailed discussion of the background
for the above rule and nonattainment
area is provided in the notice of
proposed rulemaking (NPR) cited above.
EPA has evaluated the above rule for
consistency with the requirements of
the CAA and EPA regulations and EPA’s
interpretation of these requirements as
expressed in the various EPA policy
guidance documents referenced in the -
NPR. EPA is finalizing the limited
approval of this rule in order to
strengthen the SIP and finalizing the
limited disapproval requiring the
correction of the remaining deficiencies.
These deficiencies include allowing the
Air Pollution Control Officer discretion

in choosing equivalent test methods for
compliance determinations, failing to
require recordkeeping requirements for
exempt facilities, and containing an
inadequate rule applicability section. A
detailed discussion of the rule
provisions and evaluations has been
provided in the NPR and in a technical
support document (TSD) available at -
EPA's Region IX office (TSD dated
January 25, 1893-SBCAPCD Rule 1116).

Response to Public Comments

A 30-day public comment period was
provided at 58 FR 27971. EPA received
no comment letters on the NPR,

EPA Action

EPA is finalizing a limited approval
and a limited disapproval of the above-
referenced rule. The limited approval of
this rule is being finalized under section
110(k)(3) in light of EPA’s authority
pursuant to section 301(a) to adopt
regulations necessary to further air
quality by strengthening the SIP. The
approval is limited in the sense that the
rule strengthens the SIP. However, the
rule does not meet the section
182(a)(2)(A) CAA requirement because
of the rule deficiencies which were
discussed in the NPR. Thus, in order to
strengthen the SIP, EPA is granting
limited approval of this rule under
sections 110(k}(3) and 301(a) of the
CAA. This action approves the rule into
the SIP as a federally enforceable rule.

At the same time, EPA is finalizing
the limited disapproval of this rule
because it contains deficiencies that
have not been corrected as required by
section 182(a)(2)(A) of the CAA, and, as
such, the rule does not fully meet the
requirements of Part D of the Act. As
stated in the NPR, upon the effective
date of this final rulemaking, the 18
month clock for sanctions and the 24
month FIP clock will begin. Sections
179(a) and 110(c). If the State does not
submit the required corrections and
EPA does not approve the submittal
within 18 months of the final
rulemaking, either the highway sanction
or the offset sanction will be imposed at
the 18 month mark. It should be noted
that the rule covered by this final
rulemaking has been adopted by the
SBCAPCD and is currently in effect in
the SBCAPCD. EPA'’s limited
disapproval action in this final
rulemaking does not prevent SBCAPCD -
or EPA from enforcing this rule.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in

light of specific technical, economic,
and environmenta factors and in
relation to relevant statutory and
regulatory requirements.

Regulatory Process

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225). On
January 6, 1989, the Office of
Management and Budget waived Table
2 and Table 3 SIP revisions (54 FR 2222)
from the requirements of section 3 of
Executive Order 12291 for a period of
two years. EPA has submitted a request
for a permanent waiver for Table 2 and
Table 3 SIP revisions. The OMB has
agreed to continue the waiver until such
time as it rules on EPA’s request. This
request continues in effect under
Executive Order 12866 which
superseded Executive Order 12291 on
September 30, 1993. '

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 18, 1994. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition .
for judicial review may be filed and
shall not postpone the effectivéness of
such rule or action, This action may not
be challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Note: Incorporation by reference of the
State Implementation Plan for the State of
California was approved by the Director of
the Federal Register on July 1, 1982.

Dated: October 28, 1993.

Felicia Marcus,
Regional Administrator.
Title 40 of the Code of Federal

Regulations, part 52, is amended as
follows:

PART 52—{AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
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Subpart F—Californla

2. Section 52.220 is amended by -
adding paragraph (c) (188)(i}{B} to read
as follows:

§52.220 (dentification of plan.

* w L] * . ®

Q***

(188) N h

(i) 'R 2N } ‘

(B) San Bernardino County Air
Pollution Control District.

: (1} Rule 1116, adopted on March 2, -
1992,

L ] E - ] *

[FR Doc. 93—-30950 Filed 12-17-93; 8:45 am)

BILUNG CODE 6560-60-F

40 CFR Part 52
[CA 57-4-6098; FRL-4812-6]

Approval and Promulgation of
implementation Plans; California State
Implementation Plan Revision; South
Coast Air Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rulemaking.

SUMMARY:-EPA is finalizing limited
approvals and limited disapprovals of
- five rule revisions to the California State
Implementation Plan (SIP) proposed in
the Federal Register on August 30, 1993
and on September 10, 1993, The
revisions concern rules from the South
Coast Air Quality Management District
(SCAQMD). This final action will
incorporate these rules into the federally
approved SIP. The intended effect of
finalizing this action is to regulate
- emissions of volatile organic
compounds (VOCs) in accordance with
the requirements of the Clean Air Act,
as amended in 1990 (CAA or the Act).
The revised rules control VOC
emissions from coating operations for
marine vessels, metal parts and
products, magnet wire, and motor
* vehicle non-assembly lines and from
solvent cleaning operations. Thus, EPA
is finalizing a limited approval of these
revisions into the California SIP under
CAA provisions regarding EPA action
on SIP submittals and general
rulemaking authority because these
revisions strengthen the SIP. EPA is also
finalizing a limited disapproval of these
rules under provisions of the CAA cited
above because these rules contain
deficiencies, and as a result, do not meet
the CAA provisions regarding plan
submissions and requirements for
nonattainment areas. These deficiencies
are related to inadequate recordkeeping
requirements, insufficient test method

references, the presence of Executive - .
Officer discretion and control device
equivalency in the rule, VOC limits
inconsistent with CTG specifications,
and missing rule applicability sections.
As a result of this limited dlsap;;lx;oval
EPA will be required to impose highway
funding or emission offset sanctions
under the CAA unless the State submits
and EPA approves corrections to the

~ identified deficiencies within 18

months of the effective date of this
disapproval. Moreover, EPA will be
required to promulgate a Federal
implementation plan (FIP) unless the
deficiencies are corrected within 24
months of the effective date of this
disapproval.

EFFECTIVE DATE: This action is effecnve
on January 19, 1994.

ADDRESSES: Copies of the rule revisions
and EPA's evaluation report for each
rule are available for public inspection
at EPA’s Region 9 office during normal
business hours. Copies of the submitted
rule revisions are available for
inspection at the following locations:

California Air Resources Board,
Stationary Source Division,Rule
Evaluation Section, 2020 L Street,
Sacramento, CA 95814.

Environmental Protection Agency,
Jetry Kurtzweg ANR 443, 401 “M”
Street, SW., Washington, DC 20460.

South Coast Air Quality Management
District, 21865 East Copley Drive,
Diamond Bar, CA 917654182,

Rulemaking Section II (A-5-3), Air
and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105.

FOR FURTHER INFORMATION CONTACT:
Chris Stamos, Rulemaking Section II
(A-5-3), Air and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105. Telephone: (415)
744-1187.

SUPPLEMENTARY INFORMATION:

.Background

On August 30, 1993, at 58 FR 45469,
and on September 10, 1993, at 58 FR
47705, EPA groposed granting limited
approval and limited disapproval of the
following SCAQMD rules into the
California SIP: Rule 1106, Marine
Coating Operations; Rule 1107,
Miscellaneous Metal Parts and Products
Coating Operations; Rule 1126, Magnet
Wire Coating Operations; Rule 1151,
Motor Vehicle Non-Assembly Line .
Coating Operations; and Rule 1171,
Solvent Cleaning. Rules 1106, 1107 and
1171 were all adopted by SCAQMD on
August 2, 1991. Rule 1126 was adopted
by SCAQMD on March 6, 1992, and -

Rule 1151 was adopted by SCAQMD on
September 6, 1991. Rules 1106, 1107,
and 1151 were submitted by the
California Air Resources Board (CARB)
to EPA on May 13, 1993. Rule 1126 was
submitted by CARB to EPA on -
September 14, 1992, and Rule 1171 on
June 19, 1892, These rules were
submitted in response to EPA’s 1988 SIP
Call and the CAA section 182(a)(2)(A)
requirement that nonattainment areas
fix their Reasonably Available Control

" Technology (RACT) rules for ozone in

accordance with EPA guidance that
interpreted the requirements of the pre-
amendment Act. A detailed discussion
of the background for each of the above.
rules and nonattainment areas is
provided in the notice of proposed
rulemakings (NPRs) cited above.

EPA has evaluated all of the above
rules for consistency with the

_ requirements of the CAA and EPA

regulations and EPA’s interpretation of
these requirements as expressed in the
various EPA policy guidance documents
referenced in the NPRs. EPA is
finalizing the limited approval of these
rules in order to strengthen the SIP and
finalizing the limited disapproval
requiring the correction of the
remaining deficiencies. These
deficiencies are related to recordkeeping
requirements, test method references,
Executive Officer discretion, control
device equivalency, VOC limits, and
rule applicability. A detailed discussion
of the rule provisions and evaluations
has been provided in the NPRs and in
technical support documents (TSDs)
available at EPA’s Region IX office
(TSDs all dated April 12, 1993).

Response to Public Comments
A 30-day public comment period was

-provided in the Federal Register and

EPA received no comment letters on the
NPRs cited above.

EPA Action

EPA is finalizing a limited approval
and a limited disapproval of the above-
referenced rules. The limited approval
of these rules is being finalized under
section 110(k)(3) in light of EPA’s
authority pursuant to section 301(a) to
adopt regulations necessary to further
air quality by strengthening the SIP. The
approval is limited in the sense that the
rules strengthen the SIP. However, the
rules do not meet the section
182(a){2)(A) CAA requirement because
of the rule deficiencies which were
discussed in the NPRs, Thus, in order to
strengthen the SIP, EPA is granting
limited approval of these rules under
sections 110(k)(3) and 301(a) of the
CAA. This action approves the rules
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into the SIP as federally enforceable
rules.

At the same time, EPA is finalizing
the limited disapproval of these rules
because they contain deficiencies that
have not been corrected as required by
section 182(a)(2)(A) of the CAA, and, as
such, the rules do not fully meet the
requirements of part D of the Act. As -
stated in the NPRs, upon the effective
date of this final rulemaking, the 18
month clock for sanctions and the 24
month FIP clock will begin. Sections
179(a) and 110{(c). If the State does not
submit the required corrections and
EPA does not a 'iprove the submittal
within 18 months of the final
rulemaking, either the highway sanction
or the offset sanction will be imposed at
the 18 month mark. It should be noted.
that the rules covered by this final
rulemaking have been adopted by the
SCAQMD and are currently in effect in
- the SCAQMD. EPA's limited
disapproval action in this final’
rulemaking does not prevent SCAQMD
or EPA from enforcing these rules.

Nothing in this action should be
constrused as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, sconomic,
and environmental factors and in :
relation to relevant statutory and
regulatory requirements.

Regulatory Process

This action has been classified as a
Table 3 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 {54 FR 2214-2225).
EPA has submitted a request for a
permanent waiver for Table 2 and Table
3 SIP revisions. The OMB has agreed to
continue the waiver until such time as
it rules on EPA’s request. This request
continues in effect under Executive
Order 12866 which superseded -
Executive Order 12291 on September
30, 1993. '

Under section 307(b)(1) of the Act,
petitions for judicial review of this

action must be filed in the United States’

-Court of Appeals for the appropriate
circuit by February 18, 1994. Filing a
petition for reconsideration by the

Administrator of this final rule does not

affect the finality of this rule for the

purposes of judicial review nor does it

extend the time within which a petition

for judicial review may be filed and

shall not postpone the effectiveness of

such rule or action. This action may not
- be challenged later in proceedings to

enforce its requirements {see section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by referencs,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

" Note: Incorporation by reference of the
State Implementation Plan for the State of
California was approved by the Director of
the Federal Register on July 1, 1982.

Dated: November 24, 1993.

John Wise,
Acting Regional Administrator.

Title 40 of the Code of Federal
Regulations, part 52, is amended as
follows:

PART 52—{AMENDED]

1. The authority citation for part 52
continues to read as follows:
- Authority: 42 U.S.C. 7401~-7671q.

Subpart F—California

2. Section 52.220 is amended by
adding paragraphs (c) (188)(1)(0).
(189)(i}(A)(2), adding and reserving
paragraphs (c)(190), (191) and (192), and
adding paragraph (193) to read as

. follows:

§52.220 (dentification of plan.

” * * * *

(p) * & %

(188) LI N

(1) L t

(C) South Coast Air Quahty
Management District.

(1) Rule 1171, adopted on August 2,
1991.

(189) * N x

(i) * * *

(A) * w *®

(2) Rule 1126, adopted on March 6,
1992.

(190) [Reserved]

(191) [Reserved]

(192) [Reserved)

(193) New and Amended regulations
for the following APCDs were submitted
on May 13, 1993, by the Governor's
designee.

(i) Incorporation by reference.

{A) South Coast Air Quality
Management District.

(1) Rule 1106, adopted on August 2,
1991; Rule 1107, adopted on August 2,
1991; and Rule 1151, adopted on
September 6, 1991.

[FR Doc. 93-30848 Filed 12-17-83; 8:45 am]
BILLING CODE €580-60-F

40 CFR Part 52
[CA 38-8-6097; FRL-4812-8)

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revislon; South
Coast Air Quality Management District
(SCAQMD); Ventura County Alr
Pollution Control District (VCAPCD)

AGENCY: Environmental Protechon
Agency (EPA). ’
ACTION: Final rulemaking.

SUMMARY: EPA is finalizing the approval
of revisions to the California State
Implementation Plan (SIP) proposed in
the Federal Register on August 30, _
1993. The revisions concern rules from
the South Coast Air Quality
Management District (SCAQMD) and
the Ventura County Air Pollution
Control District (VCAPCD). This

" approval action will incorporate these

rules into the federall approved SIP.
The intended effect of approving these
rules is to regulate emissions of volatile
organic compounds (VOCs) in
accordance with the requirements of the
Clean Air Act, as amended in 1990
(CAA or the Act). The revised rules
control VOC emissions from a variety of
coating operations (plastic, rubber, -
glass, paper, fabric, film, motor vehicle

and mobile equipment coating
opeations) and from resin
manufacturing. Thus, EPA is ﬁnahzmg
the approval of these revisions into the
California SIP under provisions of the
CAA regarding EPA action on SIP
submittals, SIPs for national primary
and secondary ambient air quality
standards and plan requirements for
nonattainment areas.

EFFECTIVE DATE: This action is effective
on January 19, 1994.

ADDRESSES: Copies of the rule revisions
and EPA’s evaluation report for each
rule are available for public inspection
at EPA’s Region IX office during normal
business hours. Copies of the submitted
rule revisions are available for
inspection at the following locations:

Rulemaking Section II (A-~5-3), Air
and Toxics Division, U.S.
Environmental Protection Agency,
Region 1X, 75 Hawthorne Street, San
Francisco, CA 94105.

California Air Resources Board,
Stationary Source Division,Rule
Evaluation, 2020 “L” Street,
Sacramento, CA 95814.

South Coast Air Quality Management
District, 21865 East Copley Drive,
‘Diamond Bar, CA 91765-4182.

Ventura County Air Pollution Control
District,702 County Square Drive,
Ventura, CA 93003.
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FOR FURTHER INFORMATION CONTACT:
Chris Stamos Rulemaking Section II (A-
5-3), Air and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105. Telephone: (415)
744-1187

SUPPLEMENTARY INFORMATION:
Background '

On August 30, 1993 at 58 FR 45471
45476, EPA proposed to approve the
following rules into the California SIP:
SCAQMD’s Rule 1145, Plastic, Rubber,
and Glass Coating Operations; Rule
1128, Paper, Fabric, and Film Coating
Operations; Rule 1141, Control of
Volatile Organic Compound Emissions
from Resin Manufacturing—and
VCAPCD's Rule 74.18, Motor Vehicle
and Mobile Equipment Coating
Operations. Rule 1145 was adopted by
the SCAQMD on January 10, 1992; Rule
1128 was adopted by the SCAQMD on
February 7, 1892; Rule 1141 was
adopted by the SCAQMD on April 3,
1992; and Rule 74.18 was adopted by -
the VCAPCD on January 28, 1992. Rule
1145 was submitted by the California
Air Resources Board (CARB) to EPA on
January 11, 1993; Rules 1128 and 1141
were submitted by CARB on September
14, 1992; and Rule 74.18 was submitted
by CARB on June 19, 1992. These rules
were submitted in response to EPA’s
1988 SIP-Call and the CAA section
182(a)(2)(A) requirement that
nonattainment areas fix their reasonably
available control technology (RACT)
rules for ozone in accordance with EPA
guidance that interpreted the
requirements of the pre-amendment Act.
A detailed discussion of the background
for each of the above rules and
nonattainment areas is provided in the
NPRs cited above.

EPA has evaluated all of the above
rules for consistency with the
requirements of the CAA and EPA
regulations and EPA interpretation of
these requirements as expressed in the
various EPA policy guidance documents
referenced in the NPRs cited above. EPA
has found that the rules meet the
applicable EPA requirements. A
detailed discussion of the rule
provisions and evaluations has been
provided at 58 FR 45471-45476 and in
technical support documents (TSDs)

~ available at EPA's Region IX office
(TSDs dated April 12, 1993, April 30,
1993, and April 26, 1993).

Response to Comments
A 30-day public comment period was

provided in the Federal Register and
EPA received no comments.

EPA Action

EPA is finalizing action to approve
the above rules for inclusion into the
California SIP. EPA is approving the
submittal under section 110(k)(3) as
meeting the requirements of section
110(a) and part D of the CAA. This
approval action will incorporate these

- rules into the federally approved SIP.

The intended effect of approving these
rules is to regulate emissions of VOCs in
accordance with the requirements of the
Nothing in this action should be

construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation

lan shall be considered separately in
fight of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Regulatory Process

This action has been classified as a
Table 3 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225).
EPA has submitted a request for a
permanent waiver for Table 2 and Table
3 SIP revisions. The OMB has agreed to
continue the waiver until such time as
it rules on EPA’s request. This request
continues in effect under Executive
Order 12866 which superseded
Executive Order 12291 on September
30, 1993, ’

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 18, 1994. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
‘purposss of judicial review nor does it

" extend the time within which a petition

for judicial review may be filed and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2}).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Note: Incorporation by reference of the
State Implementation Plan for the State of

California was approved by the Director of
the Federal Register on July 1, 1982.

Dated: November 24, 1993.
John Wise,
Acting Regional Administrator.

Title 40 of the Code of Federal
Regulations, part 52, is amended as
follows: ) :

PART 52—{AMENDED]

1. The authority citation for part 52
continues to read as follows:
Authority: 42 U.S.C. 7401-7671q,

Subpart F—California

2. Section 52.220 is amended by
adding paragraphs (c) (188)(i)(D),
(189)(i)(A)(3), and (191) to read as
follows: '

§52.220 [Identification of plan.
L] * . L -

©**"

(188) [ ] ) *

(i) L .

(D) Ventura County Air Pollution .

Control District,

(1} Rule 74.18, adopted on January 28,
1992,

(189) * * *

(i) x % . *

(A) * * *

(3) Rule 1128, adopted on February 7,
1992, and Rule 1141, adopted on April
3, 1992.

L ~ * * »

{(191) New and amended regulations
for the following APCDs were submitted
on January 11, 1993, by the Governor’s
designee.

{1) Incorporation by reference.

{(A) South Coast Air Quality
Management District.

(1) Rule 1145, adopted on January 10,
1992,

L] L L] ] L 4

[FR Doc. 93-30952 Filed 12-17-93; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 63
[AD-FRL-4816-6]

National Emission Standards for
Hazardous Air Pollutants for Source
Categories: Perchioroethylene Dry
Cleaning Facllities; Amendments

AGENCY: Environmental Protection’
Agency (EPA).
ACTION: Final rule.

SUMMARY: This action makes several
amendments to the national emission
standards for hazardous air pollutants
(NESHAP) for perchlorogthylene (PCE)
dry cleaning facilities promulgated in
the Federal Register on September 22,
1993 (58 FR 49354). This action:
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(1) Corrects a typographical error
regarding repair of PCE dry cleaning
equipment leaks;

(2) Extends the time for reporting ~
information to EPA; and

(3) Delstes the requirement of having
reports submitted to EPA certified
before a notary public.

EFFECTIVE DATE: December 20, 1993.

ADDRESSES: Docket. All information
used in the development of this final
action is contained in the preamble
below. However, Docket No. A-88~11,
containing the supporting information
for the original NESHAP, is available for
public inspection and copying between
8:30 a.m. and 3:30 p.m., Monday
through Friday, at EPA’s Air Docket
Section, Waterside Mall, room M-1500,
1st floor, 401 M Street SW., Washington,
DC 20460. A reasonable fee may be
charged for copying.

FOR FURTHER INFORMATION CONTACT: Mr.
George Smith at (919) 541-1549 or Mr.
Fred Porter at (919) 541-5251, '
Standards Development Branch,
Emission Standards Division (MD-13),
U.S. Environmental Protection Agency,
Research Triangle Park, North Carolina
27711.

SUPPLEMENTARY INFORMATION: The
information presented in this preamble
is organized as follows:

I. Background

1I. Summary of and Rationale for Rule

Changes

A. PCE Dry Cleaning Equipment Leaks

B. Extension for Initial Reporting Time

C. Deletion of Certification Before Notary
Public

D. Effective Date

E. Judicial Review

LI Administrative Requirements

A. Paperwork Reduction Act

B. Exetutive Order 12866 Review

C. Regulatory Flexibility Act

I. Background

This action amends §§63.320 and
63.324 of subpart M of 40 CFR part 63.
These sections deal with the
applicability, definitions, and
recordkeeping and reporting
requirements for the NESHAP for PCE
dry cleaning facilities. As published, the
final regulation contains a typographical
error and reporting requirements that
the Administrator now considers
unreasonable.

II. Summary of and Rationale for Rule

Changes

A.PCE Dry CIeanmg Equipment Leaks
The typographical error in the

applicability section, § 83.320(c) is

evident from the discussion in the

preamble to the promulgated NESHAP.

Without this correction, existing sources

would only be required to find leaks,
but would not have to repair them. The
NESHAP has been revised to require

. that sources repair leaks they find.

B. Extension for Initial Reporting Time

The changes made to the
recordkeeping and reporting
requirements section reflect the
Administrator’s conclusion that the
timeframe for reporting information to
EPA are now unreasonable for the
majority of PCE dry cleaning facilities.
The dry cleaning industry is composed
primarily of small businesses. As a
consequencs, dissemination of
information concerning the NESHAP to
the dry cleaning industry is proving to
be more difficult and time-consuming
than anticipated. More time is needed
for the dry cleaning industry to become
aware of the NESHAP and the
information reporting requirements it
includes.

The Administrator believes that
relaxing the reporting dates will provide
affected PCE dry cleaning facilities the
additional time they need to respond to
these requirements. Therefore, the
reporting requirements are extended by
180 days.

The Administrator also believes that
the affected PCE dry cleaning facilities
need to be given time to become aware
of the General Provisions, which will be
promulgated in the next several months.
The General Provisions are additional
regulations that will affect PCE dry
cleaning facilities, as they are general to
all NESHAP’s. The 180 day extension to
the information reporting requirements
provided in this notice should provide
an adequate period for owners or
operators of PCE dry cleaning facilities
to become aware of those parts of the
tCi}lenerzsxl Provisions that are applicable to

em.

C. Deletion of Certification Before
Notary Public

The deletion of the requirement that
reports submitted to the Administrator
or delegated State authority be certified
before notary public reflects the
Administrator’s concern that this
requirement is now unreasonable for the
majority of PCE dry cleaning facilities.
This requirement is apparently viewed
by some dry cleaners as an indication
that EPA does not trust them. This is not
the case and to prevent any resentment
or misunderstandings from arising, this
requirement is deleted.

D. Effective Date

The EPA is publishing this rule as a
final rule, and it is effective
immediately upon publication. The
Administrator ﬁeheves that this action

is supported by the ‘‘good cause”
exception in the Administrative
Procedures Act, which permits an
agency for “good cause” to proceed
directly to a final rule where issuing a
proposed rule would be “impracticable,
unnecessary, or contrary to the public
interest” [5 U.S.C. 553(b)(B)) and for
*good cause found” [5 U.S.C. §53(d)] to’
dispense with the general requirement
that a rule be published 30 days before
its effective date. The Administrator
believes that “good cause’ exists here to
issue a final, immediately effective rule
because of the nearness of the December
20, 1993 initial notification deadline
specified in the promulgated NESHAP
for PCE Dry Cleaning Facilities. If the
changes in this rulemaking were only
being proposed, then the December 20,
1993 initial notification deadline would
still be in effect and this would negate
the intent of the changes of this
rulemaking. Furthermore, the
Administrator views this action, wnicn
delays reporting but not compliance
with the actual standards, as
noncontroversial.

E. Judicial Review

Under section 307(b}(1) of the Act,
judicial review of the actions taken by
this final rule is available only by the
filing of a petition for review in the U.S.
Court of Appeals for the District of
Columbia Circuit within 60 days of
publication of this action. Under section
307(b}(2) of the Act, the requirements
that are the subject of this final rule may
not be challenged later in civil or
criminal proceedings brought by EPA to
enforce these requirements.

III. Administrative Requirements
A. Paperwork Reduction Act

The informatian collection
requirements of the previously

" promulgated NESHAP for PCE Dry

Cleaning Facilities were submitted to
and approved by the Office of
Management and Budget. A copy of this
Information Collection Request (ICR)
document (OMB control number 2060~
0234) may be obtained from Sandy
Farmer, Information Policy Branch
(PM-223Y); U.S. Environmental
Protection Agency; 401 M Street, SW.;
Washington, DC 20460 or by calling
{(202) 260-2740. Today's changes to the
NESHAP for PCE Dry Cleaning Facilities
do not affect the information collection
burden estimates made previously, only
the timing of the submittal of the
information requested has been affected
somewhat. Therefore, the ICR has not
been revised.
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B. Executive Order 12866 Review '
This rule was classified “non-

significant’” under Executive Order

12866 and, therefore was not reviewed

by the Office of Managemant and

- Budget.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
requires the identification of potentially
adverse impacts of federal regulations
upon small business entities. The Act
specifically requires the completion of a
Regulatory Flexibility Analysis in those
instances where small business impacts
are possible. Because this rulemaking
imposes no adverse economic impacts,

a Regulatory Flexibility Analysis has not
been prepared.

Pursuant to the provisions of 5 U.S.C.
605(b), I hereby certify that this rule will
not have a significant economic impact
on a substantial number of small
business entities.

List of Subjects in 40 CFR Part 63

Environmental protection, Air
pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements.

Dated: December 13, 1993.

Carol M. Browner,
Administrator. ‘

Title 40, chapter I, part 63, of the
Code of Federal Regulations is amended
to read as follows:

PART 63—NATIONAL EMISSION
STANDARDS FOR HAZARDOUS AIR
POLLUTANTS FOR SOURCE
CATEGORIES

1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401, 7412, 7414,
7416, and 7601.

Subpart M—National
Perchloroethylene Alr Emission
Standards for Dry Cleaning Facllities

2. Section 63.320 is amended by
revising paragraph (c) to read as follows:

§63.320 Applicabiiity.

(c) Each dry cleaning system that
commenced construction or
reconstruction before December 9, 1991,
shall comply with §§ 63.322 (c), (d), (i),
(i), (k). (1), and (m), 63.323(d), and
63.324(a), (b), (d)(1), (d)(2), (d)(3). (d)(4),
and {e) begi g an December 20,

1993, and shall comply with other
provisions of this subpart by September
23, 1996.

. 3. Section 63.324 is amended by
revising the introductory text of

paragraphs (a), (b) and (c) to read as
follows:

§60.324 Reporting and recordkeeping
requirements.

(a) Each owner or operator of a dry
cleaning facility shall notify the
Administrator or delegated State
authority in writing within 270 calendar
days after September 23, 1993 (i.e., June
18, 1994) and provide the following
information:

w x »* w

{(b) Each owner or operator of a dry
cleaning facility shall submit to the
Administrator or delegated State .
authority by registered mail on or before
the 30th day following the compliance
dates specified in § 63.320 (b) or (c) or
June 18, 1994, whichever is later, a
notification of compliance status
providing the following information and
signed by a responsible official who
shall certify its accuracy:

L] * * * -

(c) Each owner or operatbr of an area

* source dry cleaning facility that exceeds

the solvent consumption limit reported
in paragraph (b) of this section shall
submit to the Administrator or a
delegated State authority by registered .
mail on or before the dates specified in
§63.320 (f) or (i), a notification of
compliance status providing the
following information and signed by a
responsible official who shall certify its

_ accuracy: -

* * * L2 »

[FR Doc. 93-31001 Filed 12-17-93; 8:45 am]
BILLING CODE 6580-50-P

40 CFR Part 86
[AMS-FRL-4781-3]

Certification Testing and Selective
Enforcement Audit Testing Walvers for
On-Highway Heavy-Duty Diesel Engine
Smoke Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: This final rule establishes the
availability of waivers from certain
testing requirements associated with on-
highway heavy-duty diesel engine
(HDDE) smoke standards. For engines
with particulate matter (PM) emissions
certification levels at or below 0.10
grams per brake horsepower hour (g/
bhp-hr), waivers will be available for
certification smoke testing beginning
with model year 1994 and for smoke
testing during selective enforcement
audit testing beginning with model year
1995. Beginning in model year 1997,

smoke testing waivers will be-available
for both certification and selective
enforcement audit testing for engines
with PM certification levels at or below
0.25 g/bhp-hr. These waivers are being
made available under section 206(a) and
(b) of the Clean Air Act in order to avoid
an unnecessary testing burden on ’
heavy-duty diesel engine' manufacturers.
DATES: This action will be effective
February 18, 1994 unless notice is
received by January 19, 1994 that
adverse or critical comments will be
submitted.
ADDRESSES: Interested parties may
submit written comments (in duplicate,
if possible) to Public Docket No. A-93~
35, at: Air Docket Section, U.S.
Environmental Protection Agency, 401
M Street SW., Washington, DC 20460.
Materials relevant to this final rule
have been placed in Docket No. A~93~
35 by EPA. The docket is located at the
above address in room M-1500,
Waterside Mall (ground floor), and may
be inspected between 8:30 a.m. and
noon, and between 1:30 and 3:30 p.m.
on weekdays. EPA may charge a
reasonable fee for copymg docket
materials.
FOR FURTHER INFORMATION CONTACT: Mr.
Christopher Lieske, Regulation
Development and Support Division,
U.S. Environmental Protection Agency,
2565 Plymouth Road, Ann Arbor,
Michigan, 48105: phone (313) 668
4584.

SUPPLEMENTARY INFORMATION:
I. Background

EPA'’s Certification Program is a major
component of the agency’s regulatory
program to ensure compliance with
motor vehicle emission standards.
Before a new heavy-duty engine may be
introduced into commerce, the
manufacturer must first obtain a
certificate of conformity from EPA. EPA
issues such certificates only after the
manufacturer demonstrates that the
engine will meet federal emission
standards. EPA has detailed regulations
governing what information must be
submitted to support an application for
a certificate, including provisions
requiring the testing of engines. A
manufacturer typically tests a single
engine from each engine family and the
test data is submitted to EPA showing
that the engine meets all applicable
emissions standards. EPA may perform
corfirmatory testing on that engine. If
all the certification requirements are
met, a certificate is issued and the new
engines may be introduced into
commerce.

The Selective Enforcement Audit
(SEA) Program is another component in
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EPA’s program to ensure compliance
with motor vehicle emissions standards.
In this program, EPA requires
manufacturers to emission test new
engines selected from the production
line. If production engines are found not
to comply, EPA may suspend or revoke
the certificate of conformity for that
engine model. These two programs help
to ensure that engines meet the
applicable standards when sold and
operated in use. A third major
component of EPA’s motor vehicle
emissions control program involves in-
use emissions testing by EPA of selected
engine families. If an engine family is
found not to comply in use, although
the engines have been properly
maintained and used, EPA may requlre
that the manufacturer recall the engines
and remedy the problems.

Under current EPA regulations for the
Certification and SEA programs, heavy-
duty engine manufacturers must
typically submit test data obtained using
the Federal Test Procedure (FTP) for all
regulated pollutants, and thereby
demonstrate compliance with the
emissions standards. For certain
emissions test data, however, the
Administrator may waive the
requirement that FTP test results be
submitted, and instead may allow the
manufacturer to demonstrate
compliance with the standards on the
basis of previous emissions tests,
development tests, or other information.
EPA has typically granted such waivers
in cases where there is evidence that
clearly indicates that the emissions
levels of new engines are expected to be
significantly below the standards.

Manufacturers typically submit a
request for a waiver in writing with the
application for engine certification,
along with verification that the waivers
are appropriate for the engine family or
families at issue. Generally, the
manufacturer is required to show (on
the basis of previous emission tests,
development tests or other information)
that the engine is expected to pass the
standard for which a measurement
waiver is requested.

EPA currently has the regulatory
authority to grant such a waiver for
submission of FTP emission data on idle
carbon monoxide (CO) emissions, CO
emissions, or particulate matter (PM)
emissions for methanol-fueled diesel
certification engines. EPA may also
grant such a waiver for submission of
CO emissions data from petroleum-
fueled diesel certification engines. (See

1 “EPA Health Assessment Document for Diesel
Emissions", Workshop Review Draft, July 1990,
EPA/600/8-90/057A. Also see EPA “Motor Vehicle
Air Toxics Study”, April 1993, EPA/420-R-93-005.

40 CFR 86.094-23(c)(2).) There is
currently no corresponding regulatory
authority for the Administrator to waive
submissions of such data regarding
HDDEs during SEA testntlﬁ

It is important to note that a testing
waiver does not relieve the
manufacturer of the responsibility to
comply with the emissions standards
during certification, selective
enforcement audits, or in use. Testing
waivers only allow a manufacturer to
forego actual measurement of the
specified emissions during certification
or SEA testing. It is a waiver of the
requirement to submit certain test data
to EPA, not a waiver of compliance with
the standard itself. In addition, the
receipt of a waiver for one test program
would not imply that testing will not be
required in other testing programs to
determine compliance with the
standards.

I1. Smoke and PM Emissions Data

Petroleum-fueled diesel engines are
prone to the production of PM due to
the nature of the diesel combustion
process. Diesel PM is primarily
carbonaceous material, hydrocarbons,
and sulfate aerosols coming from
unburned and partially-burned fuel and
lubrication oil. The amount of visible
PM, commonly referred to as smoke, is
dependent on both the size and
concentration of the particulates. An
engine with little smoke may still have
high PM levels if the particulate is
relatively small in size. (Smaller PM, 10
microns or smaller, can penetrate the
lungs where it may be deposited and
cause adverse health effects. A draft
EPA health assessment has classified
PM as a probable human carcinogen.) 1
However, as PM is reduced to the very
low levels required by new standards,
smoke levels also tend to decrease to
levels well below the smoke standards,
as is discussed below.

EPA’s first efforts to regulate
particulate emissions from diesel
engines were through smoke standards.
The first smoke standards for HDDEs
took effect with the 1973 model year (37
FR 24293, November 15, 1972). These
standards established limits on exhaust
percent opacity during acceleration (40
percent) and lugging (20 percent)
modes. (Lugging is performed by using
the engine dynamometer to reduce the
engine speed while operating under
wide open throttle and maximum
horsepower conditions. This simulate a
vehicle

2 Memorandum from Christopher Lieske to the
Docket, “Smoke and particulate Matter Emissions
from Heavy-duty Diesel Engine Certification and
Selective Enforcement Audit Testing,” August 31,
1993, A-93-35, II-B-1.

chmbmg a hill.) These standards

were revised in 1975 and set at their -
present levels: 20 percent opacity
during acceleration, 15 percent during
lugging, and a 50 percent maximum
peak opacity limit during either mode
(40 FR 27576, June 30, 1975).

In 1985, the Agency promulgated a
series of PM emission standards for
HDDEs, based on the mass of exhaust
PM collected on a filter over the heavy-
duty engine FTP. The first PM standard
applied to 1988 and later model year
engines (50 FR 10606, March 15; 1985)
and was further reduced for the 1991,
1993 (buses only), and 1994 model
years. EPA recently established PM
standards for HDDEs used in urban
buses that are more stringent than the
PM standards for other HDDEs (58 FR
15781, March 24, 1993). Table 1 shows
the PM standards that apply to HDDEs
used in urban buses and other HDDEs.

TABLE 1.—PARTICULATE STANDARDS
FOR HEAVY-DUTY DIESEL ENGINES
(G/BHP-HR)

Model year 1988[1991| 1993 {1994 1996
Urban bus .... { 0.60] 0.25| 10.10} 0.07| 20.05
All others ..... .60} 251 .25 .10 .10

1This standard was also applied to other
buses in the 1993 model year only.
N 2The"in-use standard remains 0.07 g/bhp-
T.

The 1988 PM standard of 0.60 g/bhp-
hr was not particularly stringent and
therefore some engines were still
certified with smoke levels relatively
close to the smoke standards. To meet
the 1991 and later model year PM
standard of 0.25 g/bhp-hr, heavy-duty
engine manufacturers generally
implemented new particulate control
strategies. The control strategies
employed to reduce total PM emissions
(e.g., improved fuel injection
characteristics, reduced combustion
chamber crevice volume, electronic
controls, exhaust aftertreatment) also
tended to reduce smoke. Because smoke
is the portion of the total particulate that
is visible, significantly reducing
particulate levels would be expected to
lead to lower smoke levels. Engines
certified for the 1993 model year all had
smoke levels well below the standard.2
All HDDE smoke and PM certification
data for the 1993 model year, including
diesel-fueled and alternatively-fueled
urban bus engines, are summarized in
Table 2.
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TABLE 2.—SUMMARY OF 1993 HEAVY-DUTY DIESEL ENGINE PARTICULATE MATTER AND SMOKE CERTIFICATION EMISSION

LEVELS
Particulates | Acceleration Lugging .
matter (?/ smoke Sper- smoke (per- P?a:r:x;m
bhp-hr cent cent P
Standarnd ... 10.25 20 15 50
Average RE) 5.0 2.04 8.80
MAXIIMIUM coevveerceecrnersarersssessscassanssssssssessssassrsssssessatesssnsessessnssssnasssesassassnnssssarssarssessssasss | 2.46 13.9 9.50 29.20
Minimum .02 .0 .00 .00
Standard deviation ..., 07 29 159 5.20
10.10 g/bhp-hr for bus engines.
2 Cem%g

As shown in Table 2, engines certified
in 1993 on average were 75%, 87%, and
82% below the respective standard for
acceleration, lug, and peak smoke. Even
for the 12 engines certified with PM
levels above the 0.25 g/bhp-hr PM
standard through the averaging, banking
and trading program, no engine
exceeded 65% of the three smoke
standards.

The 0.10 g/bhp-hr PM standard
applicable to 1994 and later model year
HDDEs, and the even more stringent PM
standards applicable to 1994 and later
model year urban buses, will likely -
result in even more dramatic smoke
reductions than occurred with the 0.25
g/bhp-hr standard. The 10 engines
certified in 1993 with a PM level below
0.10 g/bhp-hr had average smoke levels
98%, 99%, and 87% below the
respective standards for acceleration,
lug, and peak smoke, with no engine
exceeding 26% of any of the three
smoke standards.

The HDDE SEA testing that has been
performed to date has shown a very
general trend that lower particulate
levels have resulted in lower smoke
levels.s However, there has been one
SEA test engine that marginally
exceeded the acceleration smoke
standard while still meeting the 0.25 g/
bhp-hr PM standard. The actual PM and
acceleration smoke levels of the engine
were 0.21 g/bhp-hr and 21%,
respectively. There is no SEA data
available for engines certified to a PM
level at or below 0.10 g/bhp-hr.

Based on the above data and analysis,
the Agency believes it is appropriate to
provide an opportunity for HDDE
manufacturers to avoid the testing
burden associated with the smoke
standards through the granting of smoke
testing waivers for certain engines, as
discussed in detail below.

3 Memorandum from Christopher Lieske to the
Docket, **Smoke and Particulate Matter Emissions
from Heavy-duty Diesel Engine Certification and
Selective Enforcement Audit Testing,” August 31,
1993, A-93-23, I-B~1.

. these enEmes.

. 0.10 g/bhp-hr. If 1994 model year data

under the Averaging, Banking, and Trading Program.

III. Smoke Testing Waivers for Engines
With PM Certification Levels Exceeding
0.10 g/bhp-hr

Based on the above dnalysis of
existing certification data EPA believes
that engines certified to the 1994 on-
highway HDDE PM standard of 0.10 g/
bhp-hr can be expected to have smoke
emissions well below the smoke
standards. Existing data from the 1993
model year show that engines with PM
certification test results of 0.10 g/bhp-hr
or less produce smoke emission levels
that are 75% or more below the
applicable smoke standard. Therefore,
EPA believes it is appropriate to
authorize the granting of certification
smoke testing waivers beginning with
the 1994 model year for HDDEs with PM
certification levels at or below the PM
standard of 0.10 g/bhp-hr. Based on the
existing data, EPA expects it will be in
a position to grant certification smoke
testing waivers to HDDE manufacturers
beginning with the 1994 model year for

For testing, EPA believes that the
above data tends to support granting
smoke testing waivers for engines with
PM certification levels at or below 0.10
g/bhp-hr. For example, the smoke
standard was passed in almost all cases
where the SEA test results for PM were
0.20 g/bhp-hr or less. However, because
no SEA tests have been performed to
date on engines meeting the 0,10 g/bhp-
hr standard, EPA wishes to proceed
conservatively in granting smoke
waivers during SEA testing. Smoke
testing during the 1994 model year
SEAs will provide EPA with SEA smoke

test data on engines meeting the 0.10 g/ °

bhp-hr PM standard. EPA anticipates
that this data will clearly demonstrate
that engines certified to the 0.10 g/bhp-
hr PM standard have SEA smoke levels .
consistently and significantly below the

- smoke standards. Therefore, EPA

believes it is appropriate to authorize
the granting of SEA smoke testing
waivers in model year 1995 for HDDEs
with PM certification levels at or below

supports granting SEA smoke testing
waivers, as is fully expected by EPA,
EPA expects it will be in a position to
grant srmoke waivers for SEA smoke
testing beginning with the 1995 model
year for qualified engines.

This SEA smoke waiver is the only
SEA testing waiver available to HDDE
manufacturers. EPA does not grant CO
measurement waivers for SEA testing.
EPA believes that CO measurement
during SEAs provides a valuable check
on engine CO levels, which, because of
the waiver for certification testing, are
often not checked during certification.
The cost of testing for CO is very low,
because CO is measured during the
same FTP that is used to measure other
pollutants including hydrocarbons,
oxides of nitrogen, and particulate
matter.

Smoke testing differs from CO testing
in two important respects. First, the
smoke test is somewhat duplicative of
the PM test because the smoke test is
measuring a subset of particulates. Total
PM measurement will remain part of
certification and SEA testing. PM levels
that are below the 1994 and later model
year PM standards will be a very good
indication that smoke standards will
also be met, especially when supported
with previous smoke and PM test data
for the same engine family or other
engine families with very similar PM
levels.

Second, smoke testing is conducted
over a separate test procedure done
specifically to measure smoke. By
granting a smoke testing waiver during
SEA testing, a significant testing
expense can be eliminated. Also, the
manufacturers are likely to realize
savings in test equipment repairs since
smoke testing equipment will be used
less often. The use of waivers in SEA
testing may also help conserve EPA
travel funds because SEAs will be
shorter and simpler,

Although it would arguably be
simpler to delete the smoke standards
altogether, EPA believes that it is
reasonable to retain the standard. If the -

. smoke standards were deleted, the
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Agency would have no authority to act
if an engine family were shown to have
high in-use smoke emissions. EPA
continues to believe that regulating
smoke emissions is appropriate.
Additionally, states that are considering
inspection/maintenance programs for
in-use HDDEs, including in-use smoke
checks, could find it more difficult to
enforce such programs if there were no
federal smoke requirements in effect.
For these reasons, EPA believes it is
important to retain the smoke standards.
or the reasons discussed above, the
Agency believes that the best approach
to reducing the smoke testing burden on
HDDE manufacturers is to make
certification and SEA testing waivers
available for the smoke standards.
Granting waivers will significantly
reduce the financial burden currently
associated with smoke testing, while
still ensuring that the smoke standards
remain in effect and enforceable.

IV. Smoke Testing Waivers for Engines
With PM Certification Levels Above
0.10 g/bhp-hr

There are two EPA programs available
to diesel engine manufacturers that
allow them to manufacture and sell
engines with PM emissions levels above
the PM standard. The first program is
the emissions averaging, banking, and
trading program (55 FR 30584, July 26,
1990). This program allows engine
manufacturers to use emissions credits
earned through the production of engine
families with a PM level below a PM
standard (or credits purchased from
other engine manufacturers) to cover

‘engines certified to levels above the PM
standard. When an engine is certified
under this program, the emissions level
that the manufacturer must comply with
is termed the Family Emissions Limit
(FEL). The amount of credits earned or
used is based on the difference between
the FEL and the standard. The second
program allows manufacturers to pay
“nonconformance penalties” in cases
where engines do not meet the standard
(see 40 CFR part 86, subpart L). In the
nonconformance penalties program, the
emissions level to which an engine
family is certified is by definition
greater than the standard and is referred
to as the “compliance level” (CL). The
genalties are based on the difference
etween the standard and the engine’s
CL, and increase for each subsequent
year the engine family does not comply
with the standard. With these two
programs, a HDDE family can be
certified with a PM emissions level (FEL
or CL) at or below 0.60 g/bhp-hr (except
for urban buses engines which may have
an FEL or CL at or below 0.25 g/bhp-hr
beginning in the 1993 model year), as

long as the appropriate amount of
credits are available or non-
conformance penalties paid.

Based on the data currently available,
EPA tends to believe that it would be
appropriate to grant smoke waivers for
HDDESs that have FELs or CLs at or
below 0.25 g/bhp-hr. However, EPA
wishes to approach the granting smoke
waivers for tgese engines in a
conservative manner. Although EPA’s
current data generally supports the
granting of smoke waivers for such

‘engines, the data is somewhat limited.

For this reason, EPA will not have
regulatory authority to grant smoke
waivers for engines certified above the
0.10 g/bhp-hr PM level before the 1997
model year. EPA believes that smoke
data accumulated during model years
1994 through 1996 will enable EPA to
better analyze the granting of waivers
for HDDEs with PM certification levels
at or below 0.25 g/bhp-hr.

This rulemaking provides EPA with
the regulatory autharity to grant
certification and SEA smoke testing
waivers for HDDEs with PM

. certification levels exceeding 0.10 g/

bhp-hr, but not exceeding 0.25 g/bhp-hr,
beginning in model year 1997. If the
data gathered during model years 1994,.
1995, and 1996 support granting smoke
testing waivers for these engines, EPA
expects to be in a position to grant such
waivers beginning with the mode! year
1997,

Under the regulations EPA will not
have regulatory authority to grant a
smoke testing waiver for any HDDE with
a PM emissions certification level above
0.25 g/bhp-hr. Nonurban bus engines
certified in 1994 and later model years
are allowed to have FELs as high as 0.60
%/bhp-.hr (0.25 g/bhp-hr for 1993 and
ater model year urban buses). An
engine with a PM level near 0.60 g/bhp-
hr is more likely to have smoke levels
close to the smoke standards than an
engine with a PM level of 0.25 g/bhp-

hr. EPA wishes to remain conservative

in establishing regulatory authority to
grant smoke testing waivers and has
chosen 0.25 g/bhp-hr as a cut-point
because data indicates that engines at or
below this PM level have low smoke
levels. Additionally, the 0.25 g/bhp-hr
level is a convenient cut-point because
it is a past PM standard. Finally, EPA
believes that, due to the low 1894 PM
standard, engine manufacturers will not
be able to generate sufficient credits
under the averaging, banking, and
trading program to market a significant
number of engines with PM levels
exceeding 0.25 g/bhp-hr. Establishing a
maximum PM level of 0.25 g/bhp-hr as
the cut-point simplifies the regulations

without placing an undue burden on the
manufacturers.

V. Smoke Testing Waivers for
Methanol-Fueled Engines

The Agency promulgated emission
standards for methanol-fueled vehicles
and engines on April 11, 1989 (54 FR
14426). That action extended the
coverage of the HDDE smoke standards
to methanol-fueled diesel engines and
included regulatory authority to waive
smoke testing. This testing waiver was
similar to that in today’s final rule for
petroleum-fueled diesel engines,
without the restrictions based on the PM
certification levels, and was based on
the expectation that these engines
would have low smoke emissions.
While the smoke testing waiver for
methanol-fueled engines was included
in § 86.090-23, it was inadvertently left
out of corresponding CFR sections that
applied to later model years, namely
§ 86.091-23 and, by reference, § 86.094~
23. Today’s action corrects this error by
making smoke waivers available for

‘1994 and later model year methanol-

fueled diesel engines. For the
convenience of the regulated
community and other interested parties,
the same restrictions based on PM
certification levels will apply for all
diesel engines. This is not expected to
substantially change the ability of
methanol-fueled diesel engines to obtain
smoke waivers because methanol-fueled
diesel engines have inherently low PM
levels. -
VL Final Rule Requirements

This final rule provides EPA with the
regulatory authority to grant on-highway
HDDE certification and SEA smoke

testing waivers according to the
schedule contained in Table 3.

TABLE 3.—AVAILABILITY OF SMOKE

TESTING WAIVERS
PM cer- .
Engine model | tification | Smoke testing
year level ( walvers available
bhp-hr
1994-1996 ..... <0.10 | Certification.
1995 and 1996 <0.10 | SEA.
1997 and later <0.25 | Certification and
SEA.

Display of OMB Control Numbers

.EPA is also amending the table of
currently approved information
collection request (ICR) control numbers
issued by OMB for various regulations.
This amendment updates the table to
accurately display those information
requirements contained in this final
rule. This display of the OMB control
number and its subsequent codification
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in the Code of Federal Regulations -
- satisfies the requirements of the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.) and OMB’s implementing
lations at 5 CFR part 1320.

he ICRs waere previously sub)ect to
public notice and comment prior to
OMB approval. As a result, EPA finds
that there is “‘good cause’” under section
553(b)}(B) of the Administrative.
Procedure Act (5 U.S.C. 553(b)(B)) to
amend this table without prior notice
and comment. Due to the technical
nature of the table, further notice and
comment would be unnecessary. For the
same reasons, EPA also finds that there
is good cause under 5 U.S.C. 553(d)(3).

VIL Environmental Effects and
Economic Impacts

The purpose of this final rule is to
decrease the testing burden.on HDDE
manufacturers, and not to increase the
level of stringency of the regulations. As
such, no environmental benefits are
expected to result from this action.
Conversely, because waivers will only
be granted when data shows that the
smoke levels are well below the
applicable standard or limit and because
engine manufacturers will remain liable.
for meeting the smoke standards, the
Agency does not expect any adverse
environmental impacts to result from
this rulemaking.

EPA estlrnates that the cost of
performing the HDDE smoke test
procedure, incremental to running a °
heavy-duty transient test, averages about
$1,000, based on information provided
by the Engine Manufacturers '
Association.4 (The cost may be -
somewhat lower if the testing is done by
the engine manufacturers in-house or
the cost may be somewhat higher if the
testing is performed by an outside
laboratory.) There are approximately
125 HDDE families currently certified. If
all of these engine families were granted
a certification smoke testing waiver, the
maximum cost savings of today’s action
with regard to certification testing is
approximately $125,000 annually. The
savings would be smaller to the extent
that certification is carried over from
one model year to the next by engine
manufacturers.s :

During Selective Enforcement Audits,
there are generally five engines tested.
Depending on the outcome of those five
tests, testing more engines may or may
not be necessary, but historically,
additional testing has not been' ,

4Letter to Joanne I Goldhand U S. EPA fmm
Glenn F. Keller, Engine Manufacturers Association,
July 12, 1993, A-93-36, I-D-I1.

s Engine manufacturers are not required to
perform new emissions testing for engines that do
not change from one model year to the next.

necessary. In recent years, EPA has
typically performed about eleven HDDE
SEAs annually. If waivers were granted .
for all of the SEA smoke testing, EPA
estimates that about $55,000 would be
saved industry-wide during SEA testing.
Overall, therefore, the smoke waivers
program is expected to save the HDDE
industry up to $180,000 annually plus
any additional savings due to lower
-repair and maintenance costs associated
with using smoke testing equipment less
frequently. Additionally, granting
waivers may significantly shorten SEA
audits, lowering EPA and industry
trave] costs and decreasing the amount
of time engines are involved in testing.

VIIL. Public Participation and Effective
Date

EPA is publishing this action without
prior proposal because the Agency
views this as a noncontroversial action
and anticipates no adverse comments.
This action will be effective in 60 days
from the date of this Federal Register
notice unless, notice is received within
30 days of its publication that adverse
or critical comments will be submitted.

If such notice is received, this action
will be withdrawn before the effective
date by publishing two subsequent
notices. One notice will withdraw this

final rule and another will begin a new .

rulemaking by announcing a proposal of
the rule and establishing a comment
period.

IX. Statutory Authority

Authority for the actions promulgated
in this final rule is granted to EPA by
sections 206(a) and (b) of the Clean Air
Act (42 U.S.C. 7525(a) and (b)). Section

206(a) provides that, prior to issuance of -

a certificate of conformity, the
Administrator “shall test, or require to
be tested in such manner as he deems
appropriate [new motor vehicles or new
motor vehicle engines] to determine
whether such vehicle or engine
conforms with” applicable emissions
standards. Similarly, under section
206(b) the Administrator is authorized
to test, or have the manufacturer test.
production liné motor vehicles or
engines in order to determine
compliance with applicable emissions
standards. Such testing is to be
conducted *in accordance with

- conditions specified by the

Administrator.” Both of these
provisions provide broad authority for

. EPA to establish the amount and kind
. of test information required from

manufacturers for purposes of
certification or SEA. This authority
clearly extends to authorizing a waiver
from submission of certain test data,
when the manufacturer provides EPA

with other information that is an
adequate substitute for the required test -
data.

X. Administrative Designation
Executive Order 12866

Under Executive Order 12866 (58 FR
51735 (October 4, 1993)) the Agency
must determine whether the regulatory
action is “significant” and therefore
subject to OMB review and the
requirements of the Executive Order:
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency er otherwise
interfere with an action taken or

-planned by another agency; (3)

materially alter the budgetary impact of
entitlements, grants, user fees, or loan -
programs or the rights and obligations of
recipients-thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order. OMB has exempted this
regulatory action from E.O. 12866
review,

XI. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1990
requires federal agencies to consider
potentially adverse impacts of federal
regulations upon small entities. In
instances where significant impacts are
possible on a substantial numbers of
these entities, agencies are required to
perform a Regulatory Flexibility
Analysis. »

There will not be a significant impact
on a substantial number of small entities
due to the smoke waivers program since
none of the affected HDDE
manufacturing entities could be
classified as a small business. Moreover,
this regulation does not impose any new
requirements on these manufacturers
and is designed to reduce their
regulatory burden.

Therefore, as required under section
605 of the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., I certify that this

- regulation does not have a significant

impact on a substantial number of small
entities.

XII: Reporting and Recordkeepmg
Requirements

Under the Paperwork Reducuon Act '
of 1980, 44 U.S.C. 3501 et seq., EPA
must obtain OMB clearance for any
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activity that will involve collecting
substantially the same information from
10 or more non-Federal respondents,
This regulation does not impose any
new information irements or
contain any new gﬂmaﬁm collection
requirements. This regulation is
expected to reduce the burden
- associated with engine certification and
SEA testing by an average of 33 hours
per respondent.
List of Subjects
40 CFR Part 9

Reporting and recordkeeping
requirements.
40 CFR Part 86

Environmental protecﬁon.
Administrative practice and proeedure,.
Air pollution control, Labeling, Mator
vehicles, Motor vehicle pollution,
Reporting and recordkeeping
requirements.

Dated: December 13, 1993.
Carol M, Browner,

Administrator.
APPENDIX—TABLE OF CHANGES
Section Change Reason
1a. Part 9 Au- None
thority.

tb. Section 8.1 . | Addition ot | Incorporate
new on- OMB con-
tries to * frol num-
table. bers.

2. Part 86 Au- None -

thority.

3. §86.094-23 . | Addition of [ Incorporate
smoks smoke
testing walvers
walvers to for certifi-
paragraph cation into
(cX2)ti). regula-

tions.

4. §86.095-23 . | Addition ot | Incorporate |

) " new sec- smoke
tion walvers
§86.095~ for SEA
23. into regu-
. lations.

5. §86.096-23 . | Rovise ref- | Incorporate

erence to smoke

. . reflect ad- walvers
-dition of into regu-
§86.095~ lations.
23.

6. §86.098-23 . | Revised ref- Do.
erence to
reflect ad-
dition of
§86.095-

23,

For the reasons set forth in the
preamble, title 40 of the Code of Federal
Regulations is amended as follows:

PART 9—{AMENDED]
1. In part 9:

a. The authority citation for part 9
continues to read as follows:

Authority: 7 U.S.C. 135 et seq., 136~136y;
15 U.S.C. 2001, 2003, 2005, 2008, 2601—2671;
21 U.S.C. 331j, 346a, 343; 31 U.S.C. 9701; 33
U.S.C. 1251 et seq., 1311, 13134, 1314, 1321,
1326, 1330, 1344, 1345 (d) end (e}, 1361; E.O.
11735, 38 FR 21243, 3 CFR, 18711975
Comp. p. 973; 42 U.S.C. 241, 242b, 243, 246,
300f, 300g, 300g-1, 300g-2, 300g-3, 30084,
300g-5, 300g-6, 3001, 3002, 300{-3, 300}~
4, 300j-9, 1857 et seq., 6901-6992k, 7401
7671q, 7542, 9601-8657, 11023, 11048,

b. Section 9.1 is amended by adding
the new entries under the indicated
heading to the table to reed as follows:

§9.1 OMB approvals under the Paperwork
Reductlon Act.

» ] ~ L] L ]
40 CFR citation OM8 contral
of Alr Polluton From '
New and in-Use Motor Vehi-
cles and New and in-tise
Motor Vehicle Engines: Cer-
tification and Test Proce-
dures
86.095-23 .coecneemererenrissrirnsanes 2060-0104
86.096-23 ...ccoeeeerrirnninannn 2080-0104
86.088-23 .........covenrerncnaneenrenns 2060-0104
PART 86—{AMENDED]

2. The authority citation for part 86
continues to read as follows:

Authority: Secs. 202, 203, 205, 206, 207,
208, 215, 216, 217, and 301(a), Clean Air Act
as amended (42 U.S.C. 7521, 7522, 7524,
7525, 7541, 7542, 7549, 7550. 7552, and
7601(a)).

3. Section 86.094-23 of subpart A is
amended by revising paragraph (c)2)ti),
to read as follows:

§86.094-23 Required data.

- ” * L} ]

(c)1) *» * *

(2) * * *. (i) Emission data on such
engines tested in accardance with
applicable emission test procedures of
this subpart and in such numbers as
specified. These date shall include zero
hour data, if generated, and emission
data generated for certification as

required under § 86.090-26(c)(4). In lien -

of providing emission data on idle CO
emissions or particulate emissions from
methanol-fueled diesel certification

engines, ar on CO emissions from
petroleum-fueled or methanol-fueled
diesel certification engines the
Administrator may, on the request of the
manufacturer, allow the manufacturer to
demonstrate (on the basis of previous
emission tests, development tests, or
other information) that the engine will
conform with the applicable emission
standards of § 86.094-11. In lieu of
providing emission data on smoke
emissions from methanol-fueled or
petroleum-fueled diesel certification
engines, the Administrator may, on the
request of the manufacturer, allow the
manufacturer to demonstrate (on the
basts of previous emission tests,
development tests, or other information)
that the engine will conform with the
applicable emissions standards of

§ 86.094-11, except for 1994 model year
engines with particulate matter
certificatian levels exceeding 0.10 grams

per brake horsepower-hour.
» * * L] *

4. A new § 86.095-23 is added to
subpart A to read as follows:

§86.095-23 Required data.

(a) The manufacturer shall perform
the tests required by the applicable test
procedures and submit to the
Administratar the information described
in paragraphs (b) through (1} of this
section, provided, however, that if
requested by the manufacturer, the
Administrator may waive any
requirement of this section for testing of
vehicle (ar engine) for which emission
data are available or will be made
available under the provisions of
§ 86.091-29.

(b) Durability data. (1){i} The
manufacturer shall submit exhaust
emission durability data on such light-
duty vehicles tested in accordance with

. applicable test procedures and in such

numbers as specified, which will show

the performance of the systems installed

on or incorparated in the vehicle for

extended mileage, as well as a record of

all pertinent maintenance parformed on
the test vehicles.

(ii) The manufacturer shall submit
exhaust emission deterioration factors
for light-duty trucks and heavy-duty
engines and all test data that are derived
from the testing described under
§ 86.094-21(b}{(5)(i}{A), as well as a

~ record of all pertinent maintenance.

Such testing shall be designed and
conducted in accordance with good
engineering practice to assure that the
engines covered by a certificate issued
under § 86.094-30 will meet each
emission standard (or family emission
limit, as eppropriate) in § 86.094-9,

§ 86.091-10, or § 86:094—-11 as
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appropriate, in actual use for the useful
_life applicable to that standard. '

~ (2) For light-duty vehicles and light-
duty trucks, the manufacturer shall
submit evaporative emission
deterioration factors for each
evaporative emission family-evaporative
emission control system combination
and all test data that are derived from
testing described under § 86.094—
21(b)(4)(i) designed and conducted in
accordance with good engineering
practice to assure that the vehicles
covered by a certificate issued under

§ 86.094-30 will meet the evaporative
emission standards in § 86.094-8 or

§ 86.094-9, as appropriate, for the useful
life of the vehicle.

(3) For heavy-duty vehicles equipped
with'gasoline-fueled or methanol-fueled
engines, the manufacturer shall submit
evaporative emission deterioration
factors for each evaporative emission
family-evaporative emission control
system combination identified in
accordance with § 86.094-21(b)(4)(ii).
Furthermors, a statement that the test
procedure(s) used to derive the
deterioration factors includes, but need
not be limited to, a consideration of the
ambient effects of ozone and
temperature fluctuations, and the
service accumulation effects of
vibration, time, and vapor saturation
and purge cycling. The deterioration
factor test procedure shall be designed
and conducted in accordance with good
engineering practice to assure that the
vehicles covered by a certificate issued
under § 86.094~30 will meet the
evaporative emission standards in
§§86.091-10 and § 86.094-11 in actual
uss for the useful life of the engine.
Furthermore, a statement that a
description of the test procedurs, as
well as all data, analyses, and
evaluations, is available to the
Administrator upon request.

(4) (i) For heavy-duty vehicles with a
Gross Vehicle Weight Rating of up to
26,000 lbs and equipped with gasoline-
fueled or methanol-fueled engines, the
manufacturer shall submit a written
statement to the Administrator
certifying that the manufacturer’s
vehicles meet the standards of § 86.091-
10 or § 86.094—11 (as applicable) as
determined by the provisions of
§ 86.094-28. Furthermors, the
manufacturer shall submit a written
statement to the Administrator that all
data, analyses, test procedures,
evaluations, and other documents, on
which the requested statement is based,
are available to the Administrator upon
request.

ii) For heavy-duty vehicles with a
Gross Vehicle Weight Rating of greater
than 26,000 lbs and equipped with

gasoline-fueled or methanol-fueled
engines, the manufacturer shall submit
a written statement to the Administrator
certifying that the manufacturer’s
evaporative emission control systems
are designed, using good engineering
practice, to meet the standards of
§86.091-10 or § 86.094-11 (as
applicable) as determined by the
provisions of § 86.094-28. Furthermore,
the manufacturer shall submit a written
statement to the Administrator that all
data, analyses, test procedures,
evaluations, and other documents, on
which the requested statement is based,
are available to the Administrator upon
request. .

c) Emission data—(1) Certification
vehicles. The manufacturer shall submit
emission data, including, in the case of
methanol fuel, methanol, formaldehyde,
and organic material hydrocarbon
equivalent, on such vehicles tested in
accordance with applicable test
procedures and in such numbers as
specified. These data shall include zero-
mile data, if generated, and emission
data generated for certification as
required under § 86.094-26(a)(3)(i) or
(ii). In lieu of providing emission data
the Administrator may, on request of the
manufacturer, allow the manufacturer to
demonstrate (on the basis of previous
emission tests, development tests, or
other information) that the engine will
conform with certain applicable
emission standards of § 86.094-8 or
§ 86.094-9. Standards eligible for such
manufacturer requests are those for idle
CO emissions, smoke emissions, or
particulate emissions from methanol-
fueled diesel-cycle certification
vehicles, and those for particulate
emissions from model year 1994 and
later gasoline-fueled or methanol-fueled
Otto-cycle certification vehicles that are
not certified to the Tier 0 standards of
§86.094-9(a)(1)(i), (ii), or § 86.094—
8(a)(1)(i). Also eligible for such requests
are standards for total hydrocarbon
emissions from model year 1994 and
later certification vehicles that are not
certified to the Tier 0 standards of
§ 86.094-9(a)(1)(i), (ii), or § 86.094—
8(a)(1)(i). By separate request, including
appropriate supporting test data, the
manufacturer may request that the
Administrator also waive the
requirement to measure particulate
emissions when conducting Selective
Enforcement Audit testing of Otto-cycle
vehicles.

(2) Certification engines. (i) The
manufacturer shall submit emission
data on such engines tested in
accordance with applicable emission
test procedures of this subpart and in
such numbers as specified. These data
shall include zero-hour data, if

generated, and emission data generated
for certification as required under

§ 86.094-26(c)(4). In lieu of providing
emission data on idle CO emissions or
particulate emissions from methanol-
fueled diesel-cycle certification engines,
or on CO emissions from petroleum-
fueled or methanol-fueled diesel
certification engines the Administrator
may, on request of the manufacturer,
allow the manufacturer to demonstrate
(on the basis of previous emission tests,
development tests, or other information)
that the engine will conform with the
applicable emission standards of

§ 86.094-11. In lieu of providing
emission data on smoke emissions from
methanol-fueled or petroleum-fueled
diesel certification engines, the
Administrator may, on the request of the
manufacturer, allow the manufacturer to
demonstrate (on the basis of previous
emission tests, development tests, or
other information) that the engine will
conform with the applicable emissions
standards of § 86.094-11, except for
1995 and 1996 model year engines with

" particulate matter certification levels

exceeding 0.10 grams per brake
horsepower-hour and 1997 or later
model year engines with a particulate
matter certification level exceeding 0.25
grams per brake horsepower-hour. In
lieu of providing emissions data on
smoke emissions from petroleum-fueled
or methanol-fueled diesel engines when
conducting Selective Enforcement Audit
testing under 40 CFR part 86, subpart K,
the Administrator may, on separate
request of the manufacturer, allow the
manufacturer to demonstrate (on the
basis of previous emission tests,
development tests, or other information)
that the engine will conform with the
applicable smoke emissions standards
of § 86.094-11, except for 1995 and
1996 model year engines with
particulate matter certification levels
exceeding 0.10 grams per brake
horsepower-hour and 1997 or later
model year engines with a particulate
matter certification level exceeding 0.25
grams per brake horsepower-hour.

(ii) For heavy-duty diesel engines, a
manufacturer may submit hot-start data
only, in accordance with subpart N of
this part, when making application for
certification. However, for confirmatory,
Selective Enforcement Audit, and recall
testing by the Agency, both the cold-
start and hot-start test data, as specified
in subpart N of this part, will be
included in the official results.

(d) The manufacturer-shall submit a
statement that the vehicles (or engines)
for which certification is requested

‘conform to the requirements in

§ 86.084~5(b), and that the descriptions
of tests performed to ascertain
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compliance with the general standards
in § 86.084-5(b}, and that the data
derived from such tests are available to
the Administrator upon request.

(e} (1) The manufacturer shall submit
a statement that the test vehicles (or test
engines) for which data are submitted to
demonstrate compliance with the
applicable standards (or family emission
limits, as appropriate) of this subpart are
in all material respects as described in
the manufacturer’s application for
certification, that they have been tested
in accordance with the applicabla test
procedures utilizing the fuels and
equipment described in the application
for certification, and that on the basis of
sueh tests the vehicles (or engines)
conform to the requirements of this part.
If such statements cannot be made with
respect to any vehicle (or engine) tested,
the vehicle (ar engine) shall be
identified, and all pertinent data
relating thereto shall be supplied to the
Administrator. If, on the basis of the
data supplied and any additional data as
required by the Administrator, the
Administrator determines that the test
vehicles (or test engine} was not as
described In the application for
certification or was not tested in
accordance with the applicable test
procedures utilizing the fuels and
equipment as described in the
.appBcation for certification, the
Acﬁninistmtor may make the
determination that the vehicle (or
engine) does not meet the applicable
standards {or family emission limits, as
apprepriate). The provisions of
§ 86.094-30(b}) shall then be followed.

(2) For evaporative emission
durability, or light-duty truck or heavy-
duty engine exhaust emission
durability, the manufacturer shall
submit a statement of compliance with
paragraph (b){1})(ii), (b){2}, or (b}(3) of
. this section, as applicable.

(f} Additionally, manufacturers
participating in the particulate
averaging program for diesel light-duty
vehicles and diesel light-duty trucks
shall submit: ‘

(1) In the application for certification,
a statement that the vehicles far which
certification is requested will nat, ta the
best of the manufacturer’s belief, when
included in the manufacturer’s
production-weighted aversge emission
level, cause the applicable particulate
standard(s) to be exceeded, and

(2) No longer than 90 days after the
end of a given model year of production
of engine families included in one of the
diesel particulate averaging programs,
the number of vehicles produced in
each engine family at each certified
particulate FEL, along with the resulting

production-weighted average particulate
emission level.
(g) Additionelly, manufacturers

: participatingl in the NOyx averaging

program for
submit:

(1) In the application for certification,
a statement that the vehicles for which
certification is required will not, ta the
best of the manufacturer’s belief, when
included in the manufacturer’s

roduction-weighted average emission
evel, cause the applicsble NOx
standard(s) to be exceeded, and

(2) No longer than 90 days after the
end of a given model year of preduction
of engine families included in the NOx
averaging progrem, the number of
vehicles produced in each engine family
at each certified NOyx emission level.

(b) Additionally, manufacturers
participating in any of the NOx and/or
Earticulate averaging, trading, or

anking progrems for heavy-duty
engines shall submit for each
participating family the items listed in
paragraphs (h)}(1) through (3) of this
section.

(1) Application for certification.

{i) The application for certification
will include a statement that the engines
for which certification is requested will
not, ta the best of the manufacturer’s
belief, when included in any of the
avereging, trading, or banking programs

ight-duty trucks shall

_ cauge the applicable NOy or particulate

standard(s) to be exceeded.

(ii) The applicatian for cerstification
will also include the type (NOx or
particulate) and the projected number of
credits generated/needed for this family,
the applicable averaging set, the
projected U.S. (49-state) production
volumes, by quarter, NCPs in use on a
similar femily and the values required
to calculate credits as given in § 86.094-
15. Manufacturers shall also submit how
and where credit surpluses are to be
dispersed and how and through what
means credit deficits are to be met, as
explained in § 86.094-15. The
application m\:vs:lfrojecl that each
engine family will be in compliance
with the app{imble NOx and/or
particulate emission standards based on
the engine mass emissions, and credits
from ave , trading and banking.

(2) [Reserved]

(3} End~of-year report. The
manufacturer shall submit end-of-year
reports for each engine family
participating in any of the averaging,
trading, or banking programs, as
described in paragraphs (h}(3)(i) through
(iv) of this section. :

(i) These reports shall be submitted

within 90 days of the end of the model -

year to: Director, Manufacturers
Operations Division (6405J), U.S.

Environmental Protection Agency, 481
M Street, SW., Washington, DC 20460.

(ii) These reparts shall indicate the
engine family, the averaging set, the
actual U.S. (49-state) production
volume, the values required to calculate
credits as given in § 86.094-15, the
resulting type (NO, or particulate) and
number of credits generated/required,
and the NCPs in use on a similar NCP
family. Manufacturers shall also submit
how and where credit surpluses were
dispersed {or are to be banked) and how
and through what means credit deficits
were met. Copies of contracts related to
credit trading must also be included or
supplied by the broker if applicable.
The report shall also include &
calculation of credit balances to show_
that net mass emissions balances are
within those allowed by the emission
standards (equal to or greater than a zero
credit balance). The credit discount
factor described in § 86.094—15 must be
included as required. '

(iii} The 49-state production counts
for end-of-year reparts shall be based on
the location of the first point of retail
sale {e.g., customer, dealer, secondary
manufacturer} by the manufacturer.

{(iv) Errors discovered by EPA or the
manufacturer in the end-of-ysar report,
including errors in credit calculation,
may be corrected up to 90 days
subsequent to submission of the end-of-
year report. Errors discovered by EPA
after 90 days shall be corrected if credits
are reduced. Errors in the
manufacturer's favor will net be
corrected if discovered after the 90 day
correction period allowed.

(i} Failure by a manufacturer
participating in the averaging, trading,
or banking programs to submit any
quarterly or end-of-yeer report (as
applicable) in the specified time for all
vehicles and engines that are part of an
averaging set is a violation of section
203(a)(1) of the Clean Air Act (42 U.S.C
7522{a)(1)) for each such vehicle and
engine,

8) Failure by a manufacturer .
generating credits for deposit only in
either the HDE NOx or particulate -
banking programs to submit their end-
of-year reparts in the applicable -
specified time period (i.e., 90 days after
the end of the model year) shall result
in the credits not being available for use
until such reports are received and
reviewed by EPA. Use of projected
credits pending EPA review will not be

ermitted in these circumstances.

(k) Engine families certified using
NCPs are not required to meet the
requireinents outlined above.

)} Additionally, manufacturers -
certifying vehicles shall submit for each -

‘model year 1394 through 1997 light.
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duty vehicle and light light-duty truck
engine family and each model yeat 1996
through 1998 heavy light-duty truck
engine family the information listed in
paragraphs {1) (1) and (2) of this section.

(1) Application for certification. In the
application for certification, the
manufacturer shall submit the projected
sales volume of engine families
certifying to the respective standards,
and the in-use standards that each
engine family will meet. Volume
projected to be produced for U.S. sale
may be used in lieu of projected U.S.
sales.

(2) End-of-year reports for each engine
family.

(i) These end-of-year reports shall be
submitted within 90 days of the end of
the model year to: Director,
Manufacturers Operations Division
(6405]), U.S. Environmental Protection
Agency, 401 M Street SW., Washington,
DC 20460.

{ii) These reports shall indicate the
model year, engine family, and the
actual U.S. sales volume. The
manufacturer may petition the
Administrator to allow volume
produced for U.S. sale to be used in lieu
of U.S. sales. Such petition shall be
submitted within-30 days of the end of
the model year to the Manufacturers
Operations Division. For the petition to
be granted, the manufacturer must
" establish to the satisfaction of the
Administrator that production volume
is functionally equivalent to sales -
volume.

(iii) The U.S. sales volume for end-of-

year reports shall be based on the
location of the point of sale to a dealer,
distributor, fleet operator, broker, or any
other entity which comprises the point
of first sale.

(iv) Failure by a manufacturer to
submit the end-of-year report within the
specified time may result in
certificate(s) for the engine family(ies)
certified to Tier O certification standards
being voided ab initio plus any .
applicable civil penaities for failure to
submit the required information to the
Agency.

(v) These reports shall include the
information required under § 86.094—
7(h)(1). The information shall be
organized in such a way as to allow the
Administrator to determine compliance
with the Tier 1 standards
implementation schedules of §§ 86.094—
8 and: 86.094-9, and the Tier 1 and Tier
1; implementation schedules of
§§ 86.708—94 and 86.709-94.

5. Section 86.096—23 of subpart A is
amended by revising the introductory
text and paragraphs (a) through (1) to
read as follows:

§66.096-23 Required data.

Section 86.096-23 includes text that
specifies requirements that differ from
those specified in § 86.095-23. Where a
paragraph in § 86.085-23 is identical
and applicable to § 86.096-23, this may
be indicated by specifying the
corresponding paragraph and the
statement “[Reserved]”. For guidance
see § 86.095-23.

(a) through (1) {Reserved]. For
guidance see § 86.095-23.

* * * * L

6. Section 86.096-23 of subpart A is
amended by revising the introductory
text and paragraphs (a) through (1) to
read as follows:

§86.098-23 Required data.
Section 86.098-23 includes text that

" specifies requirements that differ from

those specified in § 86.095-23. Where a
paragraph in § 86.095-23 is identical
and applicable to § 86.098-23, this may
be indicated by specifying the
corresponding paragraph and the
statement “‘[Reserved]”. For guidance
see § 86.095-23. ‘

(a) through (1) [Reserved]. For
guidance see § 86.095-23.

* * L] [ 4 *

[FR Doc. 93-30965 Filed 12-17-93; 8:45 am]
BILLING CODE 8580-50-P

DEPARTMENT OF HEALTH AND .
HUMAN SERVICES

Public Health Service

42 CFR Part 57
RIN 0905-AE16

Grants for Construction of Teaching
Facilities, Educational Improvements,
Scholarships, and Student Loans;
Grants for Health Professlons Projects
in Geriatrics

AGENCY: Health Resources and Services
Administration, HHS.

ACTION: Final regulation.

SUMMARY: This final rule revises the
existing regulations governing the
Grants for Heaith Professions Projects in

" Geriatrics to bring the regulations into

conformity with technical amendments
made by the Health Professions
Extension Amendments of 1992 and to
include other changes for consistency
with current grant program policies.
EFFECTIVE DATE: This regulation is
effective December 20, 1993,

FOR FURTHER INFORMATION CONTACT: Neil
H. Sampson, Director, Division of
Associated, Dental and Public Health
Professions, Bureau of Health

Professions, Health Resources and
Services Administration, room 8-101,
Parklawn Building, 5600 Fishers Lane,
Rockville, Maryland 20857; telephone:
(301) 443-6853.

SUPPLEMENTARY INFORMATION: This final

-Tule amends the existing regulations

governing the Grants for Health
Professions Projects in Geriatrics
(commonly referred to as Geriatric
Education Centers {GECs)) under section
777(a) of the Public Health Service Act -
(the Act) (formerly section 789(a) of the
Act).

Section 777(a) of the Act, as amended,
authorizes the Secretary to make grants
to and enter into contracts with.
accredited schools of medicine,
osteopathic medicine, dentistry,
pharmacy, optometry, podiatric
medicine, veterinary medicine, public
health, chiropractic, allied health, and
nursing; graduate programs in health
administration, clinical psychology,
clinical social work and marriage and
family therapy; and programs for the
training of physician assistants to assist
in meeting the costs of projects to:

(a) Improve the training of health
professionals in geriatrics;

{b) Develop and disseminate curricula
relating to the treatment of the health
problems of elderly individuals;

{c) expand and strengthen instruction
in methods of such treatment;

(d) Support the training and retraining
of faculty to provide such instruction;

(e) Support continuing education of
health professionals and allied health
professionals who provide such
treatment; and

{f) Establish new affiliations with
nursing homes, chronic and acute
disease hospitals, ambulatory care
centers, and senior centers in order to

- provide students with clinical training
in geriatric medicine.

Amendments made by the Health
Professions Extension Amendments of
1992 (Pub. L. 102—408) to the GEC
program are listed below.

Public Law 102—408 reorganized and
renumbered the sections in the PHS Act.
The technical changes affecting the GEC
program are being made to the
regulations to:

1. Revise the subpart heading of the
regulation to “Grants for Geriatric
Education Centers” to reflect the
statutory heading;

2. Revise the old section number
*789(a)” to read “777(a)"” in §57.4001,
entitled “To what projects do these
regulations apply?”’; '

- 3. Revise the references to title VII's
previous definitions section 701 (now
under section 799) in the regulations for
§57.4002, entitled “Definitions.” to:
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a. Revise section number 701(13) in
the definition of “Allied health
professional” to section *“799(5)"";

b. Add the definitions of ‘‘Graduate
program in clinical social work" and
“Graduate program.in marriage and
famnily therapy” in accordance with
Public Law 102—408;

c. Add the definition of “Graduate
program in mental health practice” in
accordance with Public Law 102-408;

d. Revise section number 701(4)
referenced in the definition listing

- health professions schools to *'799(1)
(A), (B), (C), and (D)” to reflect the
various listings of the health professions
and the added statutory definitions of
“Graduate program in clinical social
work” and “‘graduate program in
marriage and family therapy”, and
*“Graduate program in mental health
practice”’;

e. Revise section number 701(5) also
referenced in the definition listing |
health professions schools to
*799(1)(E})” regarding the statutory
definition of **Accredited”’;

f. Revise section number 701(8) in the
definition of ‘‘Program for the training
of plg'sician assistants’ to “799(3)"’;

g Revise section number 701(10) in
the definition of “‘School of allied
health” to "'799(4)""; .

h. Add the definition of “School of
nursing” in accordance with Public Law
102-408; and

i. Revise section number 789(b)(3)
referenced in the definition of “Training
and retraining of faculty” to “777(3)(A)
and (B)”. .

Public Law 102—408 also amended
title VII by repealing the National -
Advisory Council on Health Professions
Education efféctive October 1, 1992.
Therefore, in accordance with the
repealing of this National Advisory
Council, as it affects the evaluation and
recommendation process of awarding
grant applications, the Department is
removing the reference to the Council in
the introductory text of paragraph (a) of
§57.4005, entitled “How will
applications be evaluated?”, and
revising the introductory text to reflect
current statutory language.

Other amendments are being made to
the regulations to reflect current
program policies to more efficiently .
implement the program.

nder § 57.4004, entitled ‘'Program
requirements.”, the Department is
revising a currently used funding
preference to now list it as a program
requirement in order to strengthen the
emphasis on multidisciplinary
assessment and interdisciplinary
practice as essential components of
geriatric health care. This requirement
will be added as a new paragraph (b) to

indicate.that projects must include one
or more of the program activities listed
in paragraph (a) for four or more types
of health professionals as defined in
§57.4002. The former paragraph (b) has’
been redesignated as paragraph (c).
Under § 57.40086, entitled “How long
does grant support last?”, paragraph (a),
the Department has extended the length
of time of a grant award, known as the
project period, from 5 years to 6 years.
The GEC program is a very complex
undertaking for the applicant, especially
for the competing renewal period,
which currently is 2 years. The
Department, therefore, has extended the
renewal period by 1 year for a total
‘project period of 6 years.

Justification for Omitting Notice of
Proposed Rulemaking

Since these amendments are of a
technical and ministerial nature, the
Secretary has determined, pursuant to 5
U.S.C. 553 and departmental policy that
it is unnecessary and impractical to
follow proposed rulemaking procedures
or to delay the effective date of these
regulations.

Regulatory Flexibility Act and
Executive Order 12291

This regulation governs a financial
assistance training grant program in
which participation is voluntary. This
rule will not exceed the threshold level
of $100 million established in section
(b) of Executive Order 12291; nor will
it result in a major increase in costs or
prices for consumers, industries,
governmental agencies or geographic
regions; nor have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets. This rule also falls within an
exception to the Administrative
Procedure Act. For these reasons, the
Secretary has determined that this rule
is not a major rule under Executive
Order 12291 and a regulatory impact
analysis is not required. Further,
because the rule does not have a
significant economic impact on a
substantial number of small entities, a
regulatory flexibility analysis under the
Regulatory Flexibility Act of 1980 is not
required.

Paperwork Reduction Act of 1980

These amendments do not affect the
recordkeeping or reporting requirements
in the existing regulations for the Grants
for Health Professions Projects in
Geriatrics.

List of Subjects in 42 CFR Part 57

Dental health, Education of the
disadvantaged, Educational facilities,
Educational study programs, Grant
programs-education, Grant programs-
health, Medical and dental schools,
Student aid.

(Catalog of Federal Domestic Assistance, No.
93.969, Grants for Geriatric Education
Centers)
. Dated: October 1, 1993.
Philip R. Lee,
Assistant Secretary for Health.
Approved: November 29, 1993.
Donna E. Shalala, ,
Secretary.

Accordingly, 42 CFR part 57, subpart

00 is amended as set forth below:

PART 57—GRANTS FOR
CONSTRUCTION OF TEACHING
FACILITIES, EDUCATIONAL .
IMPROVEMENTS, SCHOLARSHIPS
AND STUDENT LOANS

Subpart 00—Grants for Geriatric
Education Centers

1. The heading for subpart 00 is
revised to read as set forth above.

2. The authority citation for subpart
00 is revised to read as follows:

Authority: Sec. 215 of the Public Health
Service Act, 58 Stat. 690, 67 Stat. 631 (42

" U.8.C. 216); sec. 788(d) of the Public Health

Service Act, 99 Stat. 542 (42 U.5.C. 295g-8);
redesignated as sec. 789(a), as amended by
Pub. L. 100-607, 102 Stat. 3136-37 (42 U.S.C.
295g-9(a)); renumbered as sec. 777(a), as
amended by Pub. L. 102408, 106 Stat. 2052-
54 (42 U.S.C. 2940).

§57.4001 [Amended])

3. Section 57.4001 is amended by
revising the section number of the Act
"“789(a)” to read “777(a)".

4. Section 57.4002 is amended by
revising the section number of the Act
*“701(13)” in the definition of Allied
health professional to read '799(5)"; by
revising the section numbers of the Act
*701(4)" and ““701(5)" respectively, in
the definition of Health professions
schools to read *'799(1) (A), (B}, (C), and
(D) and *'799(1)(E)"”" respectively; by
revising the section number of the Act
“701(8)"' in the definition of Program for
the training of physician assistants to
read “799(3)”; by revising the section
number of the Act “701(10)” in the .
definition of School of allied health to
read 799(4)"”’; by revising the section
number of the Act “789(b)(3)” in the
definition of Training and retraining of
faculty to read ““777(3)(A) and (B)"’; and
by adding the definitions of Graduate
program in clinical social work,
Graduate program in mental health
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practice, and School of nursing to read
as follows:

§57.4002 Definitions.

* * L] ~ -

Graduate program in clinical social
work and graduate program in marriage
and family therapy means an accredited
graduate program as defined in section
799(1)(C) of the Act.

Graduate program in mental health
practice means a graduate progmm in
clinical psychology, clinical social
work, or marriage and family therapy
(section 799(1)(D) of the Act).

L 3 L ] * " L

School of nursing means a collegiate,
associate degree, or diploma school of
nursing in a State (section 853(2) of the
- Act).

L » * * »

5. Section 57.4004 is amended by
redesignating paragraph (b) as paragraph
(c); by removing the undesignated
paragraph after paragraph (a)(6); and
adding a new paragraph (b) to read as
follows:

§57.4004 Program requirements.

* * L] * L]

(b) Projects must include one or more
of the activities in paragraphs (a) (1)
through (8} of this section for four or
more types of health professionals as
defined in § 57.4002 of this subpart.

» * * . 1]

6. Section 57.4005 is amended by
revising the introductory text in
paragraph (a) to read as follows:

§57.4005 How will app"eatlont be
evaluated?

{a) As required by section 798(a) of
the Act, each application for a grant
under this subpart shall be submitted to
a peer review group, composed .
principally of non-Federal experts, for
an evaluation of the merits of the
proposals made in the application. The
Secretary may not approve such an
application unless a peer review group
has recommended the application for
approval. The Secretary will decide
which applications to approve by

considering, among other factors:
L ® * - *

7. Section 57.4006 is amended b
revising paragraph (a) to read as follows:

§57.4006 How long does grant :upport
last? .

(a) The notice of grant award specifies
the length of time the Secretary intends
to support the project without requiring
the project to recompete for funds. This
period, called the project period, will
not exceed 3 years. The maximum
period of support, including the initial

project period and competitive
extensions, may not exceed 6 years.

* L ] ] ] .-

[FR Doc. 93-30938 Filed 12-17-93; 8:45 am]
BILLING CODE 4160-15-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management
43 CFR Public Land Order No. 7023

[AK-932-4210-06; AA-17983, AA-14807,
AA-16671])

Public Land Order No. 7009,
Correction; Partial Revocation of
Executive Order No. 4257, Dated June
27, 1925; Alaska

AGENCY: Bureau of Land Management
Interior.

ACTION: Public land order.

SUMMARY: This order corrects the time
period for which the State of Alaska
may file a preference right of selection
for certain lands described in Public
Land Order No. 7009.

EFFECTIVE DATE: Decomber 20, 1993.

FOR FURTHER INFORMATION CONTACT:

Sue A. Wolfe, BLM Alaska State Office,
222 W. 7th Avenue, No. 13, Anchorage,
Alaska 99513-7599, 907-271-5477.

By virtue of the authority vested in
the Secretary of the Interior by section
204 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
1714 (1988), it is ordered as follows:

Public Land Order No. 7009, 57 FR
62041-62042, November 24, 1993, is
hereby corrected as follows:

On page 62042, first column,
paragraph 3, beginning at eighth line
from the bottom, which reads

‘‘paragraph 1(a), for & period of nmety-
one (91) days from the date of
publication of this order, if such land
is" is hereby corrected to read
‘‘paragraph 1(a), until close of business
on January 3, 1994, if such land is”.

On page 62042, second column,
paragraph 4, third line from the top,

which reads “At 10 a.m. on February 23,

1994," is hereby corrected to read “At
10 a.m. on January 4, 1994,”.
Dated: December 15, 1993.
Bob Armstrong,
Assistant Secretary of the Interior.

{FR Doc. 93-31113 Filed 12-17-83; 8:45 am) '

BILLING CODE 4310-JA-M

FEDERAL COMMUNICATIONS
COMMISSION )

47 CFR Part1
{FCC 93-510]

Oral Arguments in Rulemaking
Procedures

AGENCY: Federal Communications

_ Commission.

ACTION: Final rule.

SUMMARY: By this action, the
Commission.amends its rules to delete
the provision that in rulemaking
proceedings, the Commission will notify
I;iarties by mail of oral arguments,
earings or such other proceedings that
the Commission deems warranted. The
intended effect of this rule change isto -
eliminate the reqmrement for notice by
mail, -
EFFECTIVE DATE: December 20, 1993.
FOR FURTHER INFORMATION CONTACT:
James Mullins, Office of General
Counsel, Federal Communications
Commission (202) 254-6530.

SUPPLEMENTARY INFORMATION: .

* Order

In the matter of Amendment of Section
1.423 of the Commission’s Rules

Adopted: November 19, 1993.

‘Released: December 14, 1993.

By the Commission:

1. We are amending § 1.423 of the
Commission’s Rules, 47 CFR 1.423, to
delete its provision that, in rulemaking
proceedings, the Commission will notify
parties by mail of the time, place and
nature of oral arguments, hearings or
such other proceedings that the
Commission deems warranted. Notice of
any such proceedings will continue to

. be published in the Federal Register, as

required by the Administrative
Procedure Act, 5 U.S.C. 553(b).

2. Because the amendment adopted
herein is a matter of agency
organization, procedurs or practice, the
notice and comment end effective date
provisions of the Administrative
Procedure Act are not applicable. 5
U.S.C. 553(b)(A), (d).

3. Accordingly, it is ordered, That
section 1.423 of the Commission’s
Rules, 47 CFR 1.423, is amended as set
forth below effective upon publication
in the Federal Register.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

List of Subjects in 47 CFR Part 1
Administrative practice and

procedurs, Reporting and recordkesping

requirements, Telecommunications.
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Rule Change :

PART 1—PRACTICE AND
PROCEDURE

1. The authority citation for part 1
continues to read as follows: -

Authority: Secs. 4, 303, 48 Stat. 1066,
1082, as amended; 47 U.S.C. 154, 303:
Imrlement, 5 U.S.C, 552 and 21 U.S.C. 853a,
unless otherwise noted.

2. Section 1.423 is revised to read as
follows: : ’
§1.423 Oral argument and other
proceedings.

In any rulemaking where the
Commission determines that an oral
argument, hearing or any other type of
proceeding is warranted, notice of the
time, place and nature of such
proceeding will be published in the
Federal Register. '

[FR Doc. 93~30894 Filed 12-17-93; 8:45 am]}
BILLING CODE 6712-01-M

47 CFR Part 73
[ET Docket No. 92-298; FCC 93-485]

Radlo Broadcasting; Establishment of
a Single AM Radlo Stereophonic
Transmitting Standard

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This Report and Order
amends the AM stereophonic
broadcasting technical requirements of
the Commission’s Rules. Specifically,
we adopt technical standards that define
the Motorola C-Quam system as the US
AM radio stereophonic transmitting
standard. This action responds to
Section 214 of the Telecommunications
Authorization Act of 1992, which
requires the Commission to adopt a
single AM broadcasting stereo
transmission standard, and is taken to
remove any remaining uncertainty
among AM broadcasters as to which
stereo system to use and thereby
encourage the improvement and
expansion of AM broadcast service.
EFFECTIVE DATE: March 21, 1994.

FOR FURTHER INFORMATION CONTACT:
David L. Means, Office of Engineering
and Technology, Authorization and
Evaluation Division, (301) 725-1585,
extension 206.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order in ET Docket 92-298,
adopted Qctober 25, 1993, and released
November 24, 1993,

The complete text of this Report and
Order (R&O) is available for inspection
and copying during normal business
hours in the FCC Dockets Branch (room
230), 1919 M Street, NW., Washington,
DC, and also may be purchased from the
Commission’s copy contractor,
International Transcription Services, at
(202) 857-3800, 1919 M Street, NW.,
room 246, Washington, DC 20554.

Synopsis of Report and Order

1. In response to the requirements of
Section 214 of the Telecommunications
Authorization Act of 1992 that the
Commissfon select a single AM radio

" stereophonic transmitting equipment

standard, the Commission adopted a
Notice of Proposed Rule Making
(Notice) on December 10, 1992, 58 FR
05320, January 21, 1993. In the Notice,
we proposed to adopt the Motorola C-

Quam system as the AM stereo standard

in view of the fact that this system
appears to have become the de facto
choice of the market. We observed that
this system has become by far the
predominant choice of AM stations
choosing to convert to stereo, there are
large numbers of existing receivers
capable of decoding only C-Quam and

receivers for other systems are generally

unavailable. We also noted that the
Motorola system has been adopted as
the national standard in six other
countries, while none had adopted the
Kahn system, the only other system for
which transmitting equipment is still
available. We further indicated our
belief that selection of an alternative
system as the standard would set back
the clock on the implementation of AM
stereo service. We therefore stated that

groponents of alternative systems would
ear a heavy burden to show that the

potential benefits of an alternate
technology would outweigh the likely
costs and delays of selection of a
standard different than the Motorola
system. Nevertheless, we invited
submission of alternatives to the

proposed standard. We also proposed to
require stations currently employing the

or Harris stereo systems to
discontinue operations with those -
systems within one year of the effective
date of the new rules. We sought

comment on the degree of compatibility
- of the Harris system with the C-Quam

system and whether stations using that
system should be permitted to continue

to do so indefinitely.
2. The final rules adopted here reflect

our continued belief that the Motorola
C-Quam system is the appropriate
choice for the AM stereo standard. This
system has proven to be technically
acceptable for providing excellent
quality
is affordable to both broadcasters and
consumers. We disagree with Kahn and

other opposing parties that the Motorola
b

system has serious technical
deficiencies. We reject the premise that
our decision on an AM stereo standard
should be based solely on technical
performance, particularly at this
relatively late stage of the
implementation of AM stereo. We

AM stereo service at a price that

believae it is entirely appropriate that we
take into account that strong preference
demonstrated in the market place for the
Motorola system. We note that the
market place takes into account not only
technical parameters, but also other
factors such as subjective performance,
costs of broadcaster’s initial conversion
to stereo, reliability, servics, ease of
receiver design and performance, etc.
We also believe it is incumbent upon us
to consider the sunk costs in existing
stereo transmission equipment,
compatibility with millions of existing
envelope detector receivers, and
availability of compatible stereo
receivers, as well as the potential for
obsoleting the public’s investment in
existing stereo receivers. In this regard,
we find that selection of a system other
than Motorola’s would result in
substantial costs to broadcasters and
consumers, and thus would be
detrimental to the expansion of AM
stereo service. We also do not agree that
we should seek development of
alternatives to the Kahn and Motorola
gystems. To do so would introduce
significant delog and confusion without
any assurance that a significantly better
alternative could or would be
forthcoming.

3. As regards Kahn'’s allegations of
anticompetitive behavior, we are not
persuaded, based on the materials in the
record, that Motorola unfairly
manipulated the marketplace to deny
any segment of industry or the publica
free choice. Further, we disagree with
Kahn's contention that the Commission
may not adopt the Motorola system
standard without obtaining and
reviewing the documents submitted (but
then voluntarily withdrawn) by Kahn
regarding allegations of antitrust
activities.

4. We believe that the past nearly
twelve years of unrestricted competition
between the systems has given the
public and the broadcast and receiver
industries the opportunity to weigh the
known technical performance
considerations against other factors and
to make appropriate personal and
business decisions. We find that there
has indeed been a convergence in the
marketplace during these years toward
the Motorola C-Quam system. Based on
the overwhelming marketplace
preference for the Motorola C~Quam
system, and the long history of tests of
this system, we believe the Motorola
system will provide excellent AM stereo
service. Accordingly, we conclude that
the public interest is best served by
adopting the Motorola C-Quam system
as the AM stereo standard.

5. We have considered in the R&0O
whether stations currently employing
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the Harris system were sufficiently
compatible with C-Quam to continue
using the Harris system indefinitely.
Noting the clear Congressional mandate
to adopt a single system, the lack of any
specific opposition from broadcasters to
our proposed transition schedule, and
assurances from broadcast equipment
manufacturers, including Harris, that
full conversion to the C-Quam system is
feasible, we are requiring stations that
employ alternative systems for stereo
operation to discontinue such operation
as of one year from the effective date of
these rules.

6. The Commission will permit
stations that have been employing Kahn .
stereo exciters to implement t.f‘x,‘en Kahn
“POWER-side’ mode of operation to
continue to do so indefinitely, provided
that the program material fed to both
channels of the exciter is identical in
content. Additionally, the Commission
conditioned the selection of Motorola’s
system as the AM stereo standard by
requiring Motorola to license its patents
to other parties under fair and
reasonable terms.

Final Regulatory Flexibility Analysis

7. Pursuant to the Regulatory
Flexibility Act of 1980, the
Commission’s final analysis is as
follows:

1. Need and ose of this action:

This action is taken to select an AM
stereophonic transmitting equipment
standard, as required under Section 214
of the Telecommunications

* Authorization Act of 1992.

1. Summary of the issues raised by
the public comments in response to the
Initial Regulatory Flexibility Analysis:

There were no comments submitted
in response to the Initial Regulatory
Flexibility Analysis.

1I1. Significant alternatives
considered:

The Notice of Proposed Rulemaking
in this proceeding proposed to adopt the
Motorola C-Quam system as the AM
stereophonic transmitting standard.
This proposal was supported by the
industry associations for the broadcast
and receiver industries, most broadcast
equipment manufacturers who
commented, and others.-Comments
were received from the praponent of the
other currently viable AM stereo system
and supporters of that system, primarily
from the broadcast engineering
community, either supporting the
alternative system or suggesting further

testing to determine technical
superiority and use of such superiority
as the primary criterion for system
selection. We determined that:
marketplace convergence on a single
system should remain the primary basis
for the decision, as proposed, that all
the technically viable systems had been
adequately tested previously, that the
Motorola system provides high quality
service to the public, and that there is
no indication that the available
alternative systems are significantly
superior, if at all.

8. The secretary shall send a copy of
this Report and Order, including the
Final Regulatory Flexibility Analysis, to
the Chief Counsel for Advocacy of the
Small Business Administration in
accordance with paragraph 603(a) of the
Regulatory Flexibility Act (Pub. L. No.
96-354, 94 Stat. 1164, 5 U.S.C. Section
601 et seq., (1981)). .

9. Accordingly, it is ordered, that part
73 of the Commission’s Rules and
Regulations is Amended as specified
below, effective on March 21, 1994. It is
further ordered, That this proceeding is
Terminated. This action is taken
pursuant to Sections 4(i), 4(j), and 303(r)
of the Communications Act of 1934, as
amended, 47 U.S.C. Sections 154(i),
154(j), and 303(r), and Section 214 of
the Telecommunications Authorization
Act of 1992, Pub. L. 102-538 (1992).
List of Subjects in 47 CFR Part 73:

Radio broadcasting.

Amendatory Text

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation in part 73
continues to read: '

Authority: 47 U.S.C. 154, 303.

2. Section 73.128 is revised to read as
follows:

§73.128 AM Stereophonic Broadcasting.

(a) An Am broadcast station may,
without specific authority from the FCC,
transmit stersophonic programs upon
installation of type accepted
stereophonic transmitting equipment.
and the necessary measuring equipment
to determine that the stereophonic
transmissions conform to the
modulation characteristics specified in
peragraphs (b) and (c) of this section.
Stations transmitting stereophonic
programs prior to March 21, 1994 may

o= -1( m(L(t) - R(t)) )
1+ m(L(t) + R(t))

theru

continue to do so until March 21, 1995
as lonf as theécontinue to c:;xﬁly with
es in effect prior to M 21,

1994. . v

(b) The following limitations on the
transmitted wave must be met to insure
compliance with the occupied
bandwidth limitations, compatibility
with AM receivers using envelope

" detectors, and any applicable

international agreements to which the
FCC s a party:

(1) The transmitted wave must meet
the occupied bandwidth specifications
of § 73.44 under all possib{)a conditions
of program modulation. Compliance
with requirement shall be demonstrated
either by the following specific
modulation tests or other documented
test procedures that are to be fully
described in the application for type
acceptance and the transmitting
equipment instruction manual. (See
§2.983(d)(8) and (j)).

(i) Main channel (L+R) under all
conditions of amplitude modulations for
the stereophonic system but not
oxceeding amplitude modulation on
negative peaks of 100%.

(ii) Stereophonic (L — R) modulated
with audio tones of the same amplitude
at the transmitter input terminals as in
paragraph (b)(i) of this section but with
the phase of either the L or R channel
reversed.

(iii) Left and Right Channel only,
under all conditions of modulation for
the stereophonic system in use but not
exceeding amplitude modulation on
negative peaks of 100%.

{c) Effective on December 20, 1994,
stereophonic transmissions shall '
conform to the following additional
modulation characteristics:

(1) The audio response of the main
(L+R) channel shall conform to the
requirements of the ANSI/EIA~-549~
1988, NRSC-1 AM Preemphasis/
Deemphasis and Broadcast
Transmission Bandwidth Specifications
(NRSC-1).

(2) The left and right channel audio
signals shall conform to frequency
response limitations dictated by ANSI/
EIA-549-1988.

(3) The stereophonic difference (L —R)
information shall be transmitted by
varying the phase of the carrier in
accordance with the following
relationship:
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where:
L(t)=audio signal left channel,
R{t)=audio signal right channel,
m=modulation factor, and o
Mpea(L{1}+R(t})=1 for 100% amplitude
. modulation,
Mpeax(L(t) — R(t))=1 for 100% phase

modulation.

(4) The carrier phase shall advance in
a positive direction when a left channel
signal causes the transmitter envelope to
be modulated in a positive direction.
The carrier phase shall likewise retard
(negative phase change) when a right
channel signal causes the transmitter
envelope to be modulated in a positive

~ cos| 0t +tan™! —2=l

where:

A=the unmodulated carrier voltage
m=the modulation index

direction. The phase modulatian ghall
be symmetrical for the condition of
difference (L —R) channel information
sent without the presence of envelope
modulation.

{5) Maximum angular modulation,
which occurs on negative peaks of the
left or right chennel with no signal
present on the opposite channel
(L(t)=-0.75, R(t}=0, or R(t)=~0.75,
L(t)=0) shall not exceed 1.25 radians.

(6) A peak phase modulation of +/
~0.785 radians under the condition of

- difference (L —R) channel modulation

and the absence of envelope (L+R)
modulation and pilot signal shall

~ distortion and a frequen

represent 100% modulation of the
difference channel. _

(7) The composite signal shall contain
a pilot tone for-indication of the
presence of stereophonic information.
The pilot tone shall consist of a 25 Hz
tone, with 3% or less total harmonic
tolerance of
+/ = 0.1 H, which modulates the carrier
phase +/~ 0.05 radians peak,
corresponding to 5% L —~R modulation
when no other modulation is present.
The injection level shall he 5%, with a
tolerance of +1, —1%.

(8) The composite signal shall be
described by the following expression:

E, = A{l-&-mij o0 1+04 )].

n=] -’

Y, C g COS{0gyt + O }+05 sin SOt

1+ mi Cpn cos(@gpt + )

n=}

Cuw=the magnitude of the nth term of the w,.=the nth order angular velocity of the

sum signal

=the magnitude of the nth term of the

difference signal

- sum signal
tgo=the nth order angular velocity of the
difference signal
o.=the angular velocity of the carrier

¢,, = the angle of the nth order term = tan"!| —=sn

0o = the angle of the nth order term =tan"

A, and By, are the n® sine and cosine
coefficients of C,y

Agn and By, are the nt sine and cosine
‘coefficients of Cyqy

Federal Communications Commission.

William F. Caton,

Acting Secretary.

[FR Doc. 93-30893 F_iled 12-17-93; 8:45 am]

BILLING CODE 6712-01-M

DEPARTMENT OF TRANSPORTATION

Research and Speclal Programs
Administration

49 CFR Part 171

[Docket No. HM--181G; Amendment No.
171-124] _

RIN 2137-AC36

Infectious Substances; Extension of
Compliance Date

AGENCY: Research and Special Programs
Administration {(RSPA), DOT.

ACTION: Final rule; extension of
compliance date.

SUMMARY: On March 3, 1993, RSPA
published an advance notice of
proposed rulemaking that asked
questions and solicited comments on
infectious substances and regulated
medical waste (RMW) transportation
issues. In this document, RSPA is
extending the compliance date for
classification, hazard communication,
and packaging requirements applicable
to infectious substances and RMW from
January 1, 1994, to October 1, 1994, in
order to provide additional time to
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consider the issues raised in the
advance notice and comments to it.
EFFECTIVE DATE: This amendment is
effective on December 20, 1993.
FOR FURTHER INFORMATION CONTACT: Ms.
Eileen Martin or Ms. Jennifer Posten,
Office of Hazardous Materials
Standards, Research and Special
Programs Administration, 400 Seventh
Street SW., Washington, DC 20590—
0001, telephone: {202) 366—4488. B
SUPPLEMENTARY INFORMATION: On
December 21, 1990, RSPA issued a final
rule under Docket HM-181 (55 FR
52402) which comprehensively revised
the Hazardous Materials Regulations
{HMR) with respect to classification,
hazard communication, and packaging
requirements. A document making
editorial and substantive revisions to
the December 1990 final rule was
published on December 20, 1991 (56 FF
66124). The revisions contained in the

- latter document were primarily in

- response to over 250 petitions for

reconsideration received on the

December 21, 1990 final rule.

Following issuance of the December

. 1991 rule, RSPA received two
additional petitions for reconsideration
and numerous comments and requests
for clarification concerning provisions
applicable to infectious substances and
regulated medical waste. On October 1,
1992 (57 FR 45442), 49 CFR 171.14(b)
was revised to establish a compliance
date of April 1, 1993, rather than

" October 1, 1992, for new requirements
applicable to infectious substances. On
March 3, 1993, RSPA issued an advance
notice of proposed rulemaking
{ANPRM) and announced a public
hearing under Docket HM-181G (58 FR
12207) concerning the need for

additional regulatory changes pertaining

to infectious substances. Additionally,
on March 3, 1993, under Docket HM-
181 (58 FR 12182), RSPA extended the
compliance date for provisions
applicable to infectious substances from
April 1, 1993, to January 1, 1994, to

provide time to evaluate the comments -

 received in response to the ANPRM.
The advance notice addressed a number

of complex issues, pertaining to scope of

regulation, consistency with regulations
of other agencies, the need for revised
standards for non-bulk and bulk
packagings, and defining criteria for
infectious substances and regulated

medical wastes. Comments to the docket

expressed a wide variety of opinions

and recommendations, often conflicting,

 that RSPA must analyze. There is

insufficient time for RSPA to complete
its evaluation prior to the January 1,

1994 compliance date. Therefore, in this

document RSPA is revising 49 CFR
171.14 to extend the compliance date
applicable to infectious substances to
October 1, 1994.

During the transition period provided
in § 171.14, a person may comply with

either the applicable “old” requirements
.of the HMR (i.e., those which were in

effect on September 30, 1991) or the
current requirements adopted under
HM-181. If a material is an etiologic
agent under the old regulations and
does not meet any of the old exceptions,
it must conform to either the old
requirements (i.e., must be déscribed,
labeled and packaged as an “etiologic
agent”) or the current requirements of
the HMR for “infectious substances.”
(Note that § 171.14(c)(3) provides for -
limited intermixing of old and new
reguirements). If a material meets the
new “infectious substance” definition
but not the old *“etiologic agent"”
definition, it may be shipped in
accordance with the new requirements,
but compliance is not mandatory until
October 1, 1994.

Because the amendments adopted
herein extend the comphance date of
certain regulations, and impose no new
regulatory burden on any person, notice

and comment are unnecessary. For these

same reasons, these amendments are
being made effective without the usual
30-day delay following publication.

Rulemaking Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

This final rule is not considered a
significant regulatory action under
section 3(f) of Executive Order 12866
and, thereforse, is not subject to review
by the Office of Management and
Budget. Although the underlying rule
was significant under the regulatory
policies and procedures of the
Department of Transportation (44 FR

11034}, this action is not significant

because it does not impose additional
requirements and has the effect of

-extending a compliance date.

Executive Order 12612

This action has been analyzed in
accordance with Executive Order 12612
on Federalism. It has no substantial‘
direct effect on the States, the current
Federal-State relationship, or the

current distribution of power and
responsibilities among levels of
government. Therefore, no Federalism
Assessment is required.

Regulatory Flexibility Act

Based on information concerning the
size and nature of entities likely to be
affected by this rule, I certify that this
rule will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act..

Paperwork Reduction Act

This amendment does not impose
information collection or recordkeeping
requirements.

_ List of Subjects in 49 CFR Part 171

Exports, Hazardous materials
transportation, Hazardous waste,
Imports, Incorporation by reference,
Reporting and recordkeeping
requirements.

In consideration of the foregoing, 49
CFR part 171 is amended as set forth
below:

PART 171—GENERAL INFORMATION,
REGULATIONS, AND DEFINITIONS

1. The authority citation for part 171
continues to read as follows:

Authority: 43 App. U.S.C. 1802, 1803,
1804, 1805, 1808, 1818; 49 CFR part 1.

2.In §171.14, paragraph (b)(5) is
removed and reserved and paragraph
(b)(6)(iii) is added to read as follows:

§171.14 Transitional provisions for
Implementing requirements based on the
UN Recommendations.

* L * * *

(‘b) x * %

(5) (Reserved).

(6) * ® *'

(iii) All applicable regulatory
requirements, including those
pertaining to classification, (see
§ 173,134 of this subchapter), hazard
communication, and packaging for
Division 6.2 materials (infectious
substances, including regulated medical .
wasta) are effective.

* * * * *

Issued in Washington, DC on December 15,
1993, under authority delegated in 49 CFR
part 1.

Rose A. McMurray,
Acting Administrator.
[FR Doc. 93-30988 Filed 12-17-93; 8:45 am]

. BILLING CODE 4910-60-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
‘Issuance of rules and regulations. The
purpose of these notices is to give interested
persons an to participats in the
rule making prior to the adoption of the final -
rules.

DEPARTMENT OF AGRICULTURE

Animal and Piant Heaith Inspection
Service

7 CFR Parts 301 and 319
[Docket No., 93-077-1}

Unshu Oranges from Japan

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations governing the
importation interstate movement of
Unshu oranges from Japan by allowing
this fruit to bs moved into or through
the States of Alabama, Georgia,
Mississippi, Nevada, New Mexico,
North Carolina, and South Carolina.
These States are not commercial citrus-
producing States, and, therefore, would
not be threatened by the possibility of
infection with citrus er from the
Japanese Unshu oranges. This action
would expand the atea into which
Unshu oranges may be imported and
moved interstate.

DATES: Consideration will be given only
to comments received on or befors
January 19, 1994.

ADDRESSES: Pleass send an original and
three copies of your comments to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, room 804, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Pleasse state that
your comments refer to Docket No. 93—
077-1. Comments received may be
inspected at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through -
Friday, except holidays. Persons
wishing to inspect comments are
encouraged to call ahead on (202) 690~
2817 to facilitate entry into the
comment reading room. -

FOR FURTHER INFORMATION CONTACT: Mr.
Peter Grosser, Senior Operations Officer,
Plant Protection and Quarantine,
APHIS, USDA, room 832, Federal -

Building, 6505 Belcrest Road,
Hyattsvillq. MD 20782, (301) 436-6799.

SUPPLEMENTARY INFORMATION:

Background

Citrus canker is a disease which
affects citrus, and is caused by the
infectious bacterium Xanthomonas

" campestris pv. citri (Hasse) Dye. The

strain of citrus canker that occurs in
]a'pan infects the twigs, leaves, and fruit
of a wide spectrum of Citrus species.

Currently, the regulations in 7 CFR
parts 301.83 and 319.28 prohibit the
importation and interstate movement of
Japanese Unshu oranges into or through
the commercial citrus-producing States
of American Samoa, Arizona, California,
Florida, Louisiana, the Northern
Mariana Islands, Puerto Rico, Texas,
and the Virgin Islands of the United
States, as well as *buffer” States near
the continental commercial citrus-
producing States (Alabama, Georgia,
Mississippi, Nevada, New Mexico,
North Carolina, and South Carolina), to
help prevent the introduction and
dissemination of citrus canker.

The Ministry of Agriculture of Japan

' hes requested that we allow the

importation -of Unshu oranges grown in
Japan into any part of the United States.
We have never detected citrus canker on
any shipments of Unshu oranges from -
Japan imported into the United States.
Nevertheless, our experience with citrus
canker at this time does not convince us
that the importation of Unshu oranges
from Japan into commercial citrus-
producing areas of the United States
would be entirely without significant
risk. The regulations in § 319.28 impose
strict safeguards on Unshu oranges
imported from Japan to prevent the
dissemination of citrus canker. With
these safaguards, we believe that it is
not necessary to continue the
prohibition on the importation and
interstate movement of Japanese Unshu
oranges into or through States that are
not commercial citrus-producing States.
According to the regulations in
§ 319.28(b), to qualify for importation
into the United States, the oranges,
among other things, must be grown and
packed in isolated, canker-free export
areas where only Unshu orange trees are
wn. These areas must be surrounded

by a disease-free buffer zone in which

only certain varieties of citrus may be
grown. Both Japanese and U.S. officials

- inspect the trees and oranges in the

groves prior to and during harvest and
during packing operations. Before
packing, the Unshu oranges must be
given a USDA-prescribed surface
sterilization. Then, they must be
wrapped in tissue paper and packed in
boxes, and both the tissue paper and
boxes must have stamped or printed on
them a statement specifying the States
into which the Unshu oranges mey be
imported and from which they are

‘prohibited removal under a Federal

lant quarentine. The oranges must also
ge accompanied by a certificate from the
Japanese Plant Protection Service
certifying that the fruit is apparently
free of citrus canker. Finally, the Unshu
oranges are subject to a final
examination &t the port of arrival in the
United States by U.S. Department of
Agriculture inspectors to dstermine
their freedom from citrus canker. These
existing safeguards appear adequate to
ensure that the Unshu oranges would
not disseminate citrus canker if
permitted into the proposed additional
States. .

Furthermore, regulations to prevent
the interstate spread of citrus canker by
domestic citrus fruit, found in 7 CFR
301.75, state that citrus fruit may not be
moved interstate from an area
quarantined because of citrus canker
into any commercial citrus-producing

area. These regulations do not prohibit

the movement of citrus into other areas,
including the “buffer” States of
Alabama, Georgia, Mississippi, Neveda,
New Mexico, North Carolina, and South
Carolina. The regulations in § 301.75
have been successfu] in preventing the
dissemination of citrus canker in the
United States. Similarly, allowing
Unshu oranges grown in japan to be
moved into or through thess “buffer”
States should not pose a significant risk
of spreading citrus canker.

Therefore, we are propasing to amend
the reguiations in § 301.83 to allow
Unshu oranges grown in Japan to be
moved interstate into or through the
States of Alsbama, Georgia, Mississippi,
Nevada, New Mexico, North Carolina,
and South Carelina. We are also
proposing to amend the regulations in
§ 319.28, paragraphs (b) and (b)6). to
allow Unshu oranges to be imported
from Japan into the States of Alabama,
Georgia, Mississippi, Nevada, New
Mexico, North Carolina, and South
Carolina. We believe these amendments

- would not increase the risk of spreading
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citrus canker into non-infected areas of
the United States.

Miscellaneous

Wae are also proposing to amend
§ 319.28(a) of the regulations by
changing the scientific name shown in
that paragraph for citrus canker from
Xanthomonas citri (Hasse) Dowson to
Xanthomonas campestris pv. citri
(Hasse) Dye. This change is necessary to
reflect the scientific nomenclature
currently acceptable for citrus canker.

Executive Order 12866 and Regulatory
Flexibility Act '

Wae are issuing this proposed rule in
conformance with Executive Order
12866.

Currently, Unshu oranges from Japan

are only imported into the United States -

by one large Canadian company. There
are no small businesses (defined as
having 100 or fewer employees by the
Smaell Business Administration) in the
United States that import Unshi
oranges from Japan. -

Unshu oranges are a premium product
aimed at a luxury market. They are
available for only a short time each year
(late November into December). Their
main compstition in the United States is
tangerines. In FY 1992, 3 million
pounds of Unshu oranges were
imported into the United States from
Japan, In the 1991-92 growing season,
close to 380 million pounds of
tangerines were produced in Arizona,
California, and Florida. The Unshu
orange competes most directly with the
domestically grown satsuma tangerine,
but the number and size of satsuma -
producers is not known.

APHIS does not expect importation of
Unshu oranges from Japan to increase
significantly as a result of this proposed
rule change. Unshu oranges have not
become very popular in the United
States because tgey are not as sweet as
the American counterpart, the satsuma
tangerine, and they are more expensive.
Unshu oranges average $15-17 for an 8-
pound box, while domestically grown
satsuma tangerines average $3~5 per 8-
pound box. Consequently, it is not
expected that allowing Unshu oranges
into seven new States would have a
significant economic effect on small
domestic growers of the satsuma
tangerine.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspecticn Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12778

This proposed rule would allow
Unshu oranges to be imported into

-additional States in the United States

from Iagan. If this proposed rule is
adopted, State and local laws and
regulations regarding Unshu oranges
imported under this rule would be
preempted while the fruit is in foreign
commercse. Frash Unshu oranges ars
generally imported for immediate
distribution and sale to the consuming
public, and would remain in foreign
commerce until sold to the ultimate
consumer. The question of when foreign
commerce ceases in other cases must be
addressed on a case-by-case basis. If this
proposed rule is adopted, no retroactive
effect will be given to this rule, and this
rule will not require administrative
proceedings before parties may file suit
in court challenging this rule.

Paperwork Reduction Act

This proposed rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.).

List of Subjects ‘ A -
7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Incorporation by referencs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, 7 CFR parts 301 and 318
would be amended as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
would continue to read as follows:
: 7 U.S.C. 150bb, 150dd, 150ee,
150ff; 161, 162, and 164-167; 7 CFR 2.17,
2.51, and. 371.2(c).

§301.83 [Amended]

2. In §301.83, paragraph {(b) would be
amended by removing “Alabama,”
“Georgia,” “‘Mississippi, Nevada, New
Mexico, North Carolina,” and “South
Carolina,”.

PART 319—FOREIGN QUARANTINE
NOTICES

3.The authorit} citation for part 319
would be revised to read as follows:

Authority: 7 U.S.C. 150dd, 150ee, 150ff,
151-167, 450; 21 U.S.C. 136 and 136a; 7 CFR
2.17, 2.51, and 371.2(c).

§319.28 {Amended] .

4, In § 319.28, paragraph (a) would be
amended by removing the words
“Xanthomonas citri (Hasse) Dowson”
and adding “Xanthomonas campestris
pv. citri (Hasse) Dye” in their place.

§319.28 [Amended]

5. In § 319.28, the introductory text in
paragraph (b), and paragraph (b){6)
would be amended by removing
“Alabama,” “Georgia,” ‘‘Mississippi,
Nevada, New Mexico, North Carolina,”
and “South Carolina,”.

Done in Washington, DC, this 14th day of
December 1993.

Patricia Jensen,

Deputy Assistant Secretary, Marketing and
Inspection Services.

[FR Doc. 93-30914 Filed 12-17-93; 8:45 am]
BILLING CODE 3410-34-P

7 CFR Parts 319 and 321
[Pocket No. 93-021-2]
RIN 0579-AA60

" Importation of Potatoes From Canada

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: Wae are proposing to remove
the foreign quarantine notices and the
regulations concerning the importation
of potato plants and tubers from Canada
that were established to prevent the
introduction of the necrotic strain of
potato virus Y (PVY ») into the United
States. The United States and Canada
have agreed upon s PVY » management
plan that relies on seed potato testing
and certification. It appears that
implementation of the Canada/United
States PVY a Management Plan would
protect U.S. agriculture from potential
risks imposed by PVY s, and that
Federal regulations that apply to
potatoes from Canada with respect to
PVYr would no longer be necessary.
This proposed rule would relieve
unnecessary and burdensome
restrictions on the importation of
potatoes from Canada.

DATES: Consideration will be given only

.to comments received on or before

January 19, 1994.

ADDRESSES: Please send an original and
three copies of your comments to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, room 804, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Please state that
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your comments refer to Docket No. 93—
021-2. Comments received may be
inspected at USDA, room 1141, South
Building, 14th Street and Independence

Avenue SW.,, Washington, DC, between -

- 8 a.m, and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect comments are
encouraged to call ahead on (202) 690-
2817 to facilitate entry into the
comment reading room.

FOR FURTHER INFORMATION CONTACT: Mr.
James Petit de Mange, Operations
Officer, Port Operations Staff, Plant
Protection and Quarantine, APHIS,
USDA, room 632, Federal Building,
6505 Belcrest Road, Hyattsville, MD
20782, (301) 436-8645. '

SUPPLEMENTARY INFORMATION:

Background

In 1991 a potato virus that presents a
plant pest risk was identified in
potatoes in New Brunswick and Prince
Edward Island, Canada. The necrotic
strain of potato-virus Y (PVY o) (also
known as tobacco veinal necrosis strain)
can infect potatoes, tobacco, tomatoes,
and peppers. The PVY » virus is spread
slowly in nature by aphids feeding on
infected plants and transmitting the
virus to healthy plants. Long-distance
spread of the disease has resulted from
the movement of infected potatoes. The
Animal and Plant Health Inspection
Service promulgated several emergency
regulations over a 3-year period,
restricting the importation into the
United States of Canadian potatoes.

The regulations in 7 CFR 319.37,
“Subpart—Nursery Stock, Plants, Roots,
Bulbs, Seeds, and Other Plant Products”
{referred to below as the nursery stock
regulations) govern the importation of
living plants, plant parts, and seeds for
or capable of propagation, and related
articles.

Under the current nursery stock
regulations, potato plants (other than
tubers and true seeds) from the
Canadian provinces of New Brunswick,
Nova Scotia, Ontario, Prince Edward
Island, and Quebec are prohibited
importation into the United States. It
was necessary to prohibit the
importation of potato plants from these
provinces, where PVY » had been
detected, because we had no way to
trace potato plants to determine whether
or not they were from infected sources
or were grown in proximity to infected
sources.

The regulations in 7 CFR part 321
(referred to below as the regulations)
restrict the importation of potatoes from
foreign countries, to prevent the
introduction into the United States of

injurious potato diseases and insect
pests.

The regulations were most recently
amended by an interim rule effective
February 24, 1993, and published in the
Federal Register on March 2, 1993 (58
FR 11957-11959, Docket No. 93-021-1).

Under the current regulations, seed
potatoes not otherwise prohibited

_importation into the United States from

Canada may be imported into the
United States if they are not known to
be infected with PVY s, related to
potatoes known to be infected with
PVYn, or from fields located near
potential sources of PVYs,

The current regulations provide that
table stock and processing potatoes

. grown in New Brunswick, Ontario, or

Prince Edward Island may be imported
from Canada into the United States if
they mest the requirements described
above for seed potatoes or if they are not
known to be infected with PVY » and are
treated with the sprout inhibitors
chlorpropham and/or maleic hydrazide,
or both, in accordance with the rates
and manner specified on the product
label. :

Comments on the March interim rule
were required to be received on or
before May 3, 1993. We received no
comments prior to the closing date.
However, representatives from Federal, .
State, and provincial governments in the
United States and Canada, as well as
representatives from the potato
industries in both countries, have been
seeking ways in which to relieve what
has become a regulatory burden and, at
the same time, protect the tobacco
industry from potential effects from
PVY s, This group has developed the
Canada/United States PVY s
Management Plan (referred to below as
the management plan).

Canada/United States PVY »
Management Plan

The management plan is now a
mandatory part of the Canadian seed
potato certification system in all seed
potato producing provinces.
Participation is optional in the United
States. The management plan calls for
testing seed potatoes for PVY ¢ in early
generations and mandates the removal
of infected seedlots from seed potato

roduction, thus eliminating the chance

or proliferation in subsequent years.
The management plan offers a cost
effective method of PVY » control in the
potato industry through seed potato
certification and the use of ““flush
through” seed gotato production
systems. “Flush through" refers to a
seed potato production system which
limits the number of growing seasons a
lot of seed potatoes may be planted and

grown. Limiting the number of seasons
a seed lot may be planted helps prevent
against the buildup of viruses and other
disease causing organisms in the
potatoes. The testing requirements in
the management plan can detect the
presence of PVY s in a field of potatoes
95 percent of the time when 0.75
percent, or more, of the potatoes in the
field are infected. Copies of the
management plan may be obtained by
writing to the contact person named
above.

All seed potatoes grown in Canada are
now being produced to meet the
management plan requirements. _
Furthermore, all Canadian table stock
and processing potatoes originate from
seed potatoes grown under the
management plan requirements. Since
Canadian seed potatoes produced under
the management plan would be
imported with little or no risk to U.S.
agriculture, we do not perceive any
PVY = threat from Canadian table stock
and processing potatoss imported into
the United States.

The Animal and Plant Health
Inspection Service (APHIS) feels very
positively about these new steps Canada
is taking to control the spread of PVY n
in Canada. The management plan has
been endorsed as an effective method
for handling PVY e in North America by
the National Plant Board in the United
States (an organization made up of State
plant regulatory officials), as well as the
potato industry and seed potato
certifying agencies in both the United
States and Canada. Through seed potato
virus prevention and control, the risk
associated with table stock and
processing potatoes becomes
insignificant. Stringent testing in
Canadian provinces with the virus since
1990 and elimination of infected

otatoes have established this extremely
ow-risk status.

Therefore, we propose to remove the
regulations concerning foreign
quarantine notices and the importation
of potato plants and tubers from Canada
that were established to prevent the
introduction of the necrotic strain of
potato virus Y (PVYn) into the United
States. The management plan, as
implemented by the seed potato
certifying agencies in Canada and the
United States, provides continued
protection against PVY ». Potatoes grown
in Newfoundland and the Land District
of South Saanich on Vancouver Island
of British Columbia would continue to
be prohibited importation into the
United States because of possible
infection with golden namatode
(Globodera rostochiensis).

We are also proposing to correct the
table in § 319.37-2, “Prohibited
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Articles,” by replacing language
concerning “Solanum spp. * * *” that
was inadvertently removed in a
previous action.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule was reviewed
under Executive Order 12866.

Canadian imports of potatoes to the
United States vary from year to year
depending upon market conditions in
both countries. Canadian potato-
producing provinces produced only
approximately 8.5 percent as many
potatoes as were produced in the United
States in 1992, prior to the imposition
of our March 2, 1993, interim rule.
Canada is also a major export market for
U.S. potatoes. :

U.S. imports of Canadien potatoes
declined between 1990 and 1992. This
decline in imports did not result in
increased prices of these products in the
United States. Domestic prices are
influenced more by the volume of U.S.
production. Statistics indicate that a
slight increase or decrease in imports
would have very little or no effect on
domestic prices since the volume of
imports is small compared to U.S.
production. In eddition, potato demand
and supply are not highly responsive to
price changes.

Although the effects would be
minimal, the entities that would be most
affected by this proposed rule include
U.S. potato producers, importers, and
processing plants. Although it is not
possible to determine the total number
of entities within these categories which
can be classified as small entities, over

64 percent of all potato growers and 94
percent of U.S. fruit and vegetable
processing firms could be considered
small by Small Business Administration
guidelines. The negative impact on U.S.
producers due to increased imports is
likely to be small since U.S. prices are
more influenced by domestic
production and market conditions than
by imports. Any negative impact is
likely to be offset by a positive impact
upon importers, exporters, potato
processing firms, and consumers. The
increased availability of Canadian
potatoes would benefit potato farmers,
shippers, importers, wholesalers, and
retailers as well as potato processing
firms. Consumers would be positively
affected by slightly lowered prices.
Under these circumstances, the :
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of smal) entities.

Executive Order 12778

This proposed rule would allow
potatoes to be imported into the United
States from Canada. If this proposed

rule is adopted, State and local laws and

regulations regarding potatoes imported
under this rule would be presmpted
while the vegetable is in foreign
commerce. Fresh potatoes are generally
imported for immediate distribution and
sale to the consuming public, and
would remain in foreign commerce until
sold to the ultimate consumer. The
question of when foreign commerce
ceases in other cases must be addressed
on a case-by-case basis. If this proposed

rule is adopted, no retroactive effect will
be given to this rule, and this rule will
not require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act
This proposed rule contains no

1information-collection or recordkeeping

requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.).

List of Subjects
7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imgorts. Nursery stock, Plant diseases
and pests, Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

7 CFR Part 321

Imports, Plant diseases and pests,
Potatoes, Quarantine, Reporting and
recordkeeping requirements.

Accordingly, 7 CFR parts 319 and 321
would be amended to read as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

1. The authority citation for part-319
would continue to read as follows:

Authority: 7 U.S.C. 150dd, 150ee, 150ff,
151-167, 450; 21 U.S.C. 136 and 136a; 7 CFR
2.17, 2.51, and 371.2(c).

2, In § 319.37-2, paragraph (a), the
table, the first entry for “Solanum spp.”
would be revised to read as follows:

§319.37-2 Prohibited articles.
(a) * * W

Prohibited article (except seed unless spacifi-
cally mentioned)

Foreign country(les) or locality(ies) from which
prohibited

Tree, plant, or fruit disease, or injurious in-
sect, or other plant pest determined as exist-
ing in the places named and c;{)able of being

transported with the prohibited articl

Solanum spp. (potato) (tuber bearing species

only—Section Tuberarium)-(excluding potato -

tubers which are subject to 7 CFR part 321)..

* . [ ]

All except Canada. .......cccoecerveereriesiesinreseniensens

PART 321—RESTRICTED ENTRY
ORDERS

3. The authority citation for part 321
would be revised to read as follows:

Authority: 7 U.S.C. 136, 136a, 154, 159,
and 162; 44 U.S.C. 35; 7 CFR 2.17, 2.51, and
371.2(c).

§321.2 [Amended]

4. Section 321.2 would be revised by
removing the definitions for Processing

potato, Seed lot, Seed potato, Sibling
potatoes, and Table stock.

5. The section heading for §321.8
would be revised to read “§ 321.8

. Importation of potatoes from Bermuda."’

6. Section 321.9 would be revised to
read as follows:

§321.89 Importation of potatoes from
Canada,

Potatoes grown in Canada may be
imported from Canada into the United
States free of restrictions, except that

potatoes grown in Newfoundland and
the Land District of South Saanich on
Vancouver Island of British Columbia
may not be imported.

Done in Washington, DC, this 14th day of
December 1993.
Patricia Jensen,
Deputy Assistant Secretary, Marketing and
Inspection Services.
[FR Doc. 83-30913 Filed 12-—17—93 8:45 am]

BILLING CODE 3410-34-P
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Agricultural Stabilization and
Conservation Service

7 CFR Part 704
Commodity Credit Corporation

7 CFR Part 1410
RIN 0560--AD54

Non-Emergency Haying and Grazing
on Conservation Reserve Program
Grasslands

AGENCY: Agricultural Stabilization and
Conservation Service, and Commaodity
Credit Corporation, USDA.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Department of
Agriculture (USDA) gives notice that it
is considering preparing and issuing a
proposed rule to revise Conservation
Reserve Program (CRP) regulations to
allow limited and periodic non-
emergency haying and grazing of CRP
grasslands under specified conditions.
The intended effects of such a proposal
would be to increase the wildlife
benefits of the program and improve
cover quality on CRP grasslands. The
Agricultural Stabilization and
Conservation Service (ASCS) requests
comments and suggestions from the
public on the feasibility of the proposal
under consideration and on the specific
issues that would have to be addressed
in implementing such a proposal
including, but not limited to, those
issues mentioned in this notice.
Supporting data for comments would be
helpful.

DATES: Comments must be submitted on
or before January 19, 1994, to bs assured
of consideration.
ADDRESSES: Comments should be sent to
Director, Natural Resources Analysis
Division, ASCS, P.O. Box 2415,
Washington, DC 20013-2415. All
written comments received in response
to this advance notice will be available
for public inspection in room 3739,
South Building, 14th Street and
Independence Avenuse, SW.,
Washington, DC, between 7:30 a.m. and
4 p.m., Monday through Friday, except
hohdays
FOR FURTHER INFORMATION CONTACT:
Thomas L. Browning, Director, Natural-
" Resources Analysis Division, ASCS,
P.O. Box 2415, Washington, DC 20013~
2415. Phone 202-720-9685.

SUPPLEMENTARY INFORMATION:
L Background

The CRP is
of title XII of

rovided for in subtitle D
e Food Security Act of

1985 (“‘the Act”), as amended, 16 U.S.C.
3830 et seq. The CRP is administered by
USDA, through the Commodity Credit
Corporation (CCC) and the ASCS. In the
CRP, CCC makes annual rental
payments to persons who convert
cropland to a conservation cover for a
10- or 15-year period. The program is
voluntary. There are more than 36
million acres enrolled in the program.
There are more than 300,000 existing
contracts. The proposal under
consideration would allow approved
participants, under strict conditions, to
hay or graze in non-emergency :
situations in order to provide for better
maintenance of the cover crop and to
allow for better conditions for wildlife.

Generally, the Act, in sections
1232(a)(3) and 1232(a)(7), requires that
no commercial use may be made of the
CRP ground and that, in particular, no
haying or grazing will be permitted
except as allowed by the Secretary in
response to a drought or similar
emergency or in other specialized cases
identified in section 1232(a)(7). Further,
however, section 1235(c)(2), without
reference to disasters, broadly allows
the Secretary to permit production of
“agricultural commodities’ on CRP land
under conditions that the Secretary may
specify. “Agricultural commodities,” as

efined for subtitle D by section 1201 of

the Act, for CRP purposes only,
includes:

(i) Sugarcane and

(ii) Annually-tilled crops.
By this definition, perennial forage
crops are not “agricultural
commodities” and thus do not appear to
be covered by section 1235(c){2).
Nonetheless, section 1235(c)(1), by its
plain language, allows contract
modifications (modifications from the
terms that would otherwise be required
by section 1232) that serve the overall
goals (conservation) of the program.
Given the referenced provisions in the

~ Act dealing with forage, consideration

of the proposal suggested in this notice-
would take into account the market
effect, if any, of the proposed use. The
purposes of the CRP include, as set out
in sections 1230 and 1231 of the Act,
the improvement of the soil and water
resources of the enrolled land, including
the wildlife-fostering resources of the
land. Use of CRP ground for wildlife
habitats is one of several favored uses of
CRP ground, under the terms of the
statute, as section 1231 provides for
relieving ground to be enrolled for that
purpose from some of the eligibility
criteria that would otherwise have to be
met by land offered for enrollment.
With proper management and
controls, appropriate harvesting on CRP

. lands could benefit wildlife food

availability and habitat by limiting the
growth of weeds and undesirable woody
plant species. Periodic harvesting would

_also help to increase the sustainability

and improve the quality of the grass
cover crop for the 10-year contract
period and beyond.

I. General Conditions of Proposal

It is contemplated, for comment, that
non-emergency harvesting would be
implemented only under certain general
conditions and that a pilot program
could be 1mplemente£ if there were
strong concerns about whether the
limitations on use could be effectively
applied. Subject to amendment, the
expected general limitations on the
allowance would be as follows, though
others could be added. First, harvesting
would be carried out under an approved
management plan that includes specific
timing and harvest requirements that do
not disturb nesting and fawning
activities, leaves sufficient protective
ground cover remaining for wildlife
immediately after harvest, and allows

. sufficient regrowth to protect the

sustainability of the grass cover and
provide wildlife cover during winter
and early spring. Second, a
compensation offset (e.g., a reduction in
rental payments, an unpaid extension of
the contract) would be imposed to
discourage non-benseficial harvesting, to
balance any economic advantages CRP
contract holders gain from the harvest,
and to reduce the public expense
involved. Third, local livestock and
forage markets should not be unduly
impacted by the harvesting activities.
Finally, all harvesting would be
monitored closely by local officials to
ensure that the activities are carried out
according to approved guidelines and
that the desired benefits are likely to be
realized.

II1. Additional Provisions
It is also contemplated that any

_proposal would also utilize more

specific limitations and terms that have

. been used for emergency harvesting

allowances in the past..Those terms and
limitations have included:
" 1. Haying or grazing is allowed only
if agproved by the local Agricultural
Stabilization and Conservation (ASC)
County Committee and only for CRP
acreage devoted to established
permanent introduced grasses and
legumes {CP1), established permanent
native grasses (CP2}, wildlife habitat
{(CP4), and grass that was already
established (CP10).

2, The Soil Conservation Service
(SCS) must certify that the sustainability
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and quality of the established cover will
not be adversely affected by harvesting.

3. Only one cutting of hay may be
removed during the year.

4. Livestock must be grazed according
to an apgroved SCS grazing plan.

5. Producers must re-establish, at their
own expense, any stand failures
resulting from the haying or grazm%

6. Producers must designate eligible
CRP acreage to be hayed or grazed, but
only one such activity may occur in any

ear.
y 7.-CRP acreage may be grazed by
participants’ own livestock, or leased for
grazinﬁ.
8. The grazing stocking rate may not
exceed the level approved on the SCS
FiJrage Inventory and Annual Grazing
Plan.

9. Harvesting may not be for seed or

ain.

gl.10. At least 25 percent of the CRP
contract acreage must not be harvested,
but must remain untouched to provide,
at all times, a sufficient area of cover for
wildlife.

11. On existing wildlife habitat
acreage, the areas near trees and shrubs
must be protected.

12. Temporary fences and other
facilities may be erected at the
producer’s expense to ensure that the
re%uired untouched area is ungrazed
and preserved for wildlife purposes.

13. Adequate spot checking must be
undertaken to ensure participant
compliance with the requirements.

er additional provisions are under
consideration which would be
specifically directed at the particular
purposes to which the non-emergency
allowance would be directed. These
other considerations would include
provisions such as: .

1. SCS and the State wildlife agency
must certify that the actions will not
harm wildlife habitat.

2. The grazing period will be
determined by the State Technical
Committee or the State Conservation
" Review Group, but may not begin before
June 15 or extend beyond September 30.

3. The haying period will be
determined by the State Technical
Committee or State Conservation
Review Group, but may not begin before
July 15 or extend beyond August 31.

4. Acreage in a CRP contract may not
be authorized for non-emergency
approved harvesting mare than once

everyrg years.

5. The non-emergency harvesting of -
CRP acreage may not occur sooner than
3 years after an approved and
implemented emergency use.

IV. Administrative Issues

The following administrative issues,
for which several possible options are

set out below, would also require
decisions prior to implementing a
policy of limited periodic non-
emergency haying and grazing on CRP
acreage. <

1. Participant rental payment offset
for haying and grazing privileges.

Option 1—25-percent reduction in the
rental payment for the year during which
haying or grazing occurs.

Option 2—50-percent reduction in rental
payment for the year during which haying or
grazing occurs.

Option 3—75-percent reduction in rental
payment for the year during which haying or
grazing occurs.

Option 4—Reduction in rental payment
based on calculated value of forage obtained
from haying or grazing activity, but not to
exceed rental payment.:

Option 5—Reduction in rental payment
based on a bid submitted by the applicant.

Option 8—No reduction in current rental
payment, but extension of contract’
requirements for a year without an additional
payment for each year of non-emergency use.

Option 7—Allow haying with no reduction
in the rental payment, but permit use of

‘forage only during an emergency when

haying of CRP acreage is permitted and under
the provisions of the emergency program.

Option 8—Allow haying and grazing with
no reduction in the rental payment, but
forfeit acreage base upon contract expiration.

Option 9—25-percent reduction in rental
payment for the year during which haying or
grazing occurs plus extension of the contract
without additional payment for a year for
each year of non-emergency use.

2. Determination of the annual
maximum amount of acreage eligible for
non-emergency haying or grazing and
allocation among counties to avoid
significant negative impacts on local
livestock and forage markets.

2a. Responsibility for determining
acreage amount and allocations to States
and counties.

Option 1—State ASC committees
determine amounts and allocate to counties.

Option 2—National ASCS Office .
determines State allocation, and State ASC
committees allocate to counties.

Option 3—National ASCS Office
determines both State and county allocations.

2b. Basis for determining acreage
amount and allocation.

Option 1—Availability of pasture and hay,
hay sales, and livestock numbers.

Option 2—Fixed percentage of CRP acreage
in grass cover for all States (counties).

Option 3—Fixed percentage of hay and
pasture acreage for all States (counties).

3. Means of allocating acreage among
applicants. (This issue may not be
applicable if a straight bid system is
u)s)ed to reduce the rental payment (issue
1)). .

Option 1—Lottery or drawing.

Option 2—Selection by the ASC County
Committee with recommendations by SCS
and State wildlife agency.

V. Summery

Periodic haying and grazing of CRP
grasslands under proper management
could improve wildlife food availability
and habitat and also help to increase the
sustainability and quality of the grass
cover. Implementation of non-
emergency haying and grazing on CRP
grasslands would require that proper
consideration be given to wildlife
habitat and ground cover, an
appropriate compensation offset,

_ impacts on local livestock and forage

markets, and monitoring of approved
haying and grazing activities%y local
officials. Some of the possible
provisions of a non-emergency CRP
grassland haying and grazing plan have
been utilized in past emergency
harvesting situations.

ASCS is considering preparing and
issuing a proposed rule to authorize
limited and periodic non-emergency
haying and grazing on CRP grasslands.
Public suggestions on provisions to be
included in a proposed rule, and
comments on the material in this notice
and on the proposal in general are
invited and will be considered in the
development of a proposal.

Signed at Washington, DC, on December
14, 1993.

Bruce R. Weber,

Acting Administrator, Agricultural
Stabilization and Conservation Service, and
Executive Vice President, Commodity Credit
Corporation.

[FR Doc. 93-30911 Filed 12~17-93; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commisslon

18 CFR Chapter |
[RM94-1-000]

Market-Based Ratemaking for Oll
Plpelines; Extenslon of Time for
Comments

December 10, 1993.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of inquiry; extension of
time for comments,

SUMMARY: On October 22, 1993, the
Commission issued a notice of inquiry
concerning market-based rates for oil
pipelines (58 FR 58814, November 4,
1993). The date for filing initial
comments and reply comments is being
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extended at the request of interested
commenters.

DATES: The date for filing initial
comments is extended to and including
January 24, 1994. Reply comments shall
be filed on or before February 14, 1994,

ADDRESSES: Office of the Secretary, 825

North Capitol Street, NE., Washington,
" DC. 20426

FOR FURTHER INFORMATION CONTACT: Lois
D. Cashell, Secretary (202) 208—-0400.
Lois D. Cashell, :
Secretary.

[FR Doc. 93-30916 Filed 12-17-93; 8:45 am]}
BILUNG CODE 8717-01-P :

18 CFR Parts 341 and 352

[RM94~2-000]

Cost-of-Service Filing and Reporting
Requirements for Oll Pipelines;
Extension of Time for Comments

December 10, 1993

AGENCY: Federal Energy Regulatory
‘Commission, DOE.

ACTION: Notice of inquiry; extension of
time for comments.

SUMMARY: On October 22, 1993, the
Commission issued a notice of inquiry
inviting comment on several issues
relating to the appropriate information
to be submitted with a cost-of-service
rate filing and to be reported in Form
No. 6 (58 FR 58817, November 4, 1993).
The date for filing initial comments and
reply comments is being extended at the
request of interested commenters.

DATES: The date for filing initial
comments is extended to and including
January 24, 1994. Reply comments shall
be filed on or before February 14, 1994.

ADDRESSES: Office of the Secretary, 825

North Capitol Street, NE., Washington,
DC 20426.

FOR FURTHER INFORMATION CONTACT: Lois
D. Cashell, Secretary, (202) 208-0400.
Lois D. Cashell,

Secretary.

[FR Doc. 93—30917 Filed 12-17-93; 8:45 am)
BILLING CODE 6717-01-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service .
26 CFR Part 1

[EE-61-93]

RIN 1545-A523

Disallowance of Deductions for
Employee Remuneration in Excess of
$1,000,000

AGENCY: Internal Revenue Service {IRS),

Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations under section
162(m) of the Internal Revenue Code of
1986 (Code}, relating to the
disallowance of deductions for
employee remuneration in excess of
$1,000,000. The regulations will provide
guidance to taxpayers who must comply
with section 162(m), which was added
to the Code by the Omnibus Budget

 Reconciliation Act of 1993.

DATES: Written comments and requests
for a public hearing must be received by
February 18, 1994.

ADDRESSES: Send submissions to:
CC.DOM:CORP:T:R (EE-61~93), room
5228, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. In the
alternative, submissions may be
delivered to: CC:DOM.CORP:T'R (EE~
61-93), room 5228, Internal Revenue
Service, 1111 Constitution Avenue, NW,
Washington, DC 20224.

FOR FURTHER INFORMATION CONTACT:
Robert Misner or Charles T. Delies at
(202)-622-6060 (not a toll-free call).

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR part 1) under
section 162(m) of the Internal Revenue
Code (Cods). These regulations are
proposed to conform the Income Tax
Regulations to section 13211 of the
Omnibus Budget Reconciliation Act of
1993 (Pub. L. 103-66), which added
subsection (m) to section 162 of the
Code.

Explanation of Provisions

Section 162(m) denies a deduction to
any publicly held corporation for
compensation paid to a “covered
employee” in a taxable year to the
extent that compensation exceeds
$1,000,000. Under section 162(m)(2), a
publicly held corporation is defined as
any corporation that issues any class of
common equity securities that are

. required to be registered under the

Securities Exchange Act of 1834 (the
Exchange Act). A “covered employes,”
as defined under section 162(m)(3), is
the chief executive officer on the last
day of the taxable year or any other
individual whose compensation is
required to be reported to shareholders
under the Exchange Act by reason of
being among the four highest
compensated officers.

The deduction limit of section 162{m)
applies to any compensation that could
otherwise be deducted in a taxable year,
except for enumerated types of
payments set forth in section 162(m)(4).
Under that section, the deduction limit
does not apply to amounts that are
payable under a written binding
contract that was-in existence on
February 17, 1993 (and that is not
materially modified thereafter). The
deduction limit also does not apply to
payments that are not includabfe in the
employee’s gross income or payments
made to or from a tax-qualified plan
(including section 401(k) salary
reduction contributions). In addition,

“the deduction limit does not ap;lal{ to
y on

compensation that is payable sole
a commission basis or compensation
that meets the requirements for
performance-based compensation.
Under the requirements for
erformance-based compensation set
orth in section 162(m){4)(C),

compensation will not be subject to the
deduction limit if (i) it is payable on
account of the attainment of one or more
performance goals; (ii) the performance
goals are established by a compensation
committee of the board of directors that
is comprised solely of two or more
outside directors; (iii) the material terms
of the compensation and the
performance goals are disclosed to and
approved by shareholders before
payment; and (iv) the compensation
committee certifies that the performance
goals have been satisfied before
payment.

iven the January 1, 1994, effective
date of section 162(m), taxpayers
desiring to satisfy the exception for
performance-based compensation need
immediate guidance. These proposed
regulations are intended to address
those broader issues that are necessary
for most taxpayers to comply with the
January 1 effective date, and, thus, are
not comprehensive. To the extent that
an issue is not covered by these
regulations, taxpayers should follow a
reasonable, good faith interpretation of
the statutory provisions.

Overview of Regulations

The significant items included in
these regulations are discussed below.
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_ Definition of Publicly Held Corporation

The regulations provide that whether
a taxpayer is a publicly held corporation
is to be determined on the basis of the
facts on the last day of the taxable year.
Under this rule, if a corporation reports
income on a calendar-year basis, the
corporation is subject to section 162(m)
only if its common equity securities are
required to be registered under the
Exchange Act on December 31. Thus, a
corporation that “‘goes private’ during
the year is not subject to section 162(m)
for that year. A related rule under the
regulations provides that section 162(m)
will not apply to compensation paid
under plans or arrangements that are in
existence when a corporation becomes a
publicly held corporation, provided that
those plans or arrangements are
adequately disclosed as part of the
public offering.

The regulations provide that a
publicly held corporation includes all
corporations in the affiliated group of
the publicly held corporation, whether
or not those corporations file a
consolidated return. If a covered
emplayee receives compensation from
an employer that is not itself a publicly
held corporation, that compensation
would be aggregated with all other
compensation paid to the covered
employee by any corporation within the
affiliated group, and the section 162(m)
deduction limit would apply as if the
affiliated group were a single taxpayer.

Questions have arisen as to the
application of section 162(m) to certein
master limited partnerships whose
equity interests are required to be
registered under the Exchange Act and
that, beginning in 1997, may be treated
as corporations for Federal income tax
purposes. Whether thess partnerships
would be publicly held corporations
within the meaning of section 162(m)
and, if so, the manner in which they
would satisfy the exception for
performance-based compensation is
currently under study and is not
addressed in these proposed
regulations. If necessary, guidance as to
the application of section 162(m) to
these entities will be provided in the
future.

Identification of ‘‘Covered Employees*

The regulations clarify which
employees are “‘cavered employees” for
{Jurposes of section 162(m). The

egislative history to section 162(m)
provides that ‘‘covered employees’ are
defined by reference to the SEC rules
governing executive compensation
disclosure under the Exchange Act.
Under the regulations, an individual
generally is a ““covered employee” if the

individual’'s compensation is reported
on the “summary compensation table’
under the SEC’s executive
compensation disclosure rules, as set
forth in Item 402 of Regulation S—K, 17
CFR 229.402, under the Exchange Act,
However, the regulations specifically
provide that, in order to be a *‘covered
employee” for section 162(m) purposes,
an individual must be employed as an
executive officer on the last day of the
taxable year. Thus, only those
employees who appear on the
“summary compensation table" and
who are also employed on the last day
of the taxable year are “covered
employees.”

Qualified Performance-Based
Compensation

The regulations provide that the
exception from section 162(m) for
performance-based compensation will
apply to any compensation that meets

. the requirements of qualified

performance-based compensation under
the regulations. Those requirements are

- discussed below.

Preestablished Performance Goal

In order to meet the exception for
qualified performance-based
compensation, compensation must be
paid under one or more preestablished
performance goals. The regulations
grovide that any business criterion may

e used as a performance goal. A
performance goal is not preestablished
unless it has been established by the
compensation committee in writing
before the employee performs the
relevant services and while the outcome
under the goal is substantially
uncertain. Those requirements are
intended to preclude post hoc
performance goals. Thus, if a bonus will
be paid on the basis of an increase in
sales during 1995, this performance goal
would have to be established prior to
1995.

Consistent with the legislative history,
the regulations require that both the
performance goal and the amount of
compensation under the goal be
objective. For this purpose, the
regulations set forth a standard under
which a third party with knowledge of
the relevant facts should be able to
determine whether and to what extent’
the goal was satisfied and the amount of
compensation that would be payable to
the employee. Although the third-party
standard requires that the terms ofp the
performance goal be fixed and the
amount of compensation be
nondiscretionary, the regulations
specifically provide that the
compensation committee may retain the
discretion to reduce the amount of

compensation or other economic benefit
otherwise payable if the performance
goal is attained.

The IRS and Treasury believe that the
retention of “negative” discretion to
reduce compensation does not undercut
the policies underlying the exception
for performance-based compensation
under section 162(m). Moreover,
discussions with the staff of the
Securities and Exchange Commission
and suggestions received from
taxpayers, shareholders, and other
interested parties indicate that it is
desirable for directors to retain this
discretion in order to take into account
other subjective factors and to preserve -
their flexibility to act in the best interest
of the company and its shareholders.
Concerns have been raised that
directors’ fiduciary obligations could, in
certain circumstances, require that an -
employee not be paid an incentive
bonus or award where the performance
goal was satisfied, such as a case in
which the employee has violated the
law. For those reasons, the regulations
do not treat the compensation '
committee’s ability to reduce an award
as violating the requirement that
performance goals be fixed and the
amount of compensation be
nondiscretionary.

The regulations provide specific rules
for applying the performance goal
standards to plans under which stock
options or stock appreciation rights are -
granted. Under those rules, a stock
option or stock appreciation right will
satisfy the requirement that
compensation be paid on the basis of a
preestablished performance goal where
the grant or award is made by the
compensation committes; the plan
includes a per-employee limitation on
the number of shares for which options
or stock appreciation rights may be
granted during a specified period; and
the exercise price of the option or base
amount of the stock appreciation right is
no less than the fair market value of the
stock on the date of grant or award. In
general, whether compensation
attributable to a stock option or stock

- appreciation right meets those

requirements is determined on the basis
of the terms of the particular grant or
award. The fact that a plan permits
other grants or awards that would not
satisfy the requirements for qualified
performance-based compensation, such
as grants of “discount” options or
restricted stock, does not cause
compensation attributable to an
otherwise qualifying grant to fail those
requirements. ’
ome have questioned why it woiild
be necessary for the regulations to
require an individual employee limit on
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the number of shares for which options
or stock appreciation rights may be
granted, where shareholder approval of
an aggregate limit is obtained for
securities law purposes. The regulations
follow the legislative history, which
suggests that a per-employee limit be
required under the terms of the plan.
The IRS and Treasury believe that a
limit on the maximum number of shares
for which individual employees may
receive options or other rights is
appropriate because it is consistent with
the broader requirement that a
performance goal include an objective
formula for determining the maximum
amount of compensation that an
individual employee could receive if the
performance goal were satisfied. A third
party attempting to make this
determination with respect to a stock
option plan would need to know both
the exercise price and the number of
options that could be granted. Of course,
the individual limit need not be the
same for each employee.

In determining whether compensation
is payable on account of the attainment
of a performance goal, the regulations
also follow the legislative history, which
indicates that compensation attributable
to a “discount” option or restricted
stock is not treated as qualified
performance-based compensation. To
the extent that the exercise price of an
option is below fair market value on the
date of grant, compensation attributable
to the exercise of that option is not paid
solely on account of the attainment of a
performance goal, which, in this cass, is
the appreciation in the value of the
stock. Similarly, the transfer of
restricted stock, for which the employee
pays nothing or only a portion of the fair
market value, results in compensation to
the employee regardless of whether the
value of the stock has increased. (If a
discount option or restricted stock were
made contingent on a performance goal,
then the compensation attributable to
those shares could meet the
requirements for performance-based
compensation.)

Some have urged that the regulations
provide for the bifurcation of a discount
option or restricted stock such that the
appreciation in the value of the stock
could qualify as performance-based
compensation, but the value of the
discount (or the value of the restricted
stock upon transfer) would not be
treated as performance-based
compensation. While the IRS and
Treasury recognize that an economic
argument could be made for this
treatment, the policies of the statute are
better served by not bifurcating
compensation.

In particular, the IRS and Treasury
believe that in order for the exception
for performance-based compensation to
be meaningful, the determination of
whether compensation meets those
requirements must be made with regard
to all of the compensation that is :
payable to an employee under a single
transaction or upon the occurrence of a
single set of events. Bifurcating the
compensation that is payable upon
exercise of a stock option between the
“discount” and the appreciation in the
value of the stock would not be
consistent with this approach and
would ignore that an employes is
receiving compensation in the same
transaction that is not contingent upon
the attainment of a performance goal.
Moreover, not bifurcating discount
options is consistent with the position
taken for all plans, including stock-
based plans, which treats compensation
as not satisfying the requirements of
qualified performance-based
compensation where the employee
would receive all or part of lie
compensation regardless of whether the
performance goal is attained. It is not
intended, however, that this rule be read
so broadly as to preclude compensation
from being performance-based merely
because the employee also may receive
other non-performance-based
compensation that is not related to the
same transaction or set of events, such
as salary.

The regulations also provide guidance
on the application of the performance-
based compensation exception to
compensation that is attributable to a
stock option in which the exercise price
of an option or other right is “repriced”
after the date of issuance to reflect a
reduction in the current fair market
value of the stock. The IRS and Treasury
view the repricing of an outstanding
option as equivalent to the issuance of
a new option with an exercise price at -
fair market value and a cancellation of
the old option. The regulations provide
that a canceled option continues to
“count” against an employee’s
individual limit on the number of shares
for which options or other rights may be
granted to the employee under the plan.
Because the “repricing” of an option is
equivalent to a cancellation followed by
a new issuance, this same rule also
would apply in that case.

Outside Director Requirement

The performance goal under which
compensation is paid must be
established by a compensation
committee that is comprised solely of
two or more outside directors. The
proposed regulations preclude an
individual from being considered an

outside director if the individual (1) is
a current employee of the corporation,
(2) is a former employee of the
corporation who is receiving
compensation for prior services {other
than benefits under a tax-qualified
retirement or savings plan), (3) has been
an officer of the corporation at any time,
and (4) is receiving compensation in any -
caBacity other than as director.

or purposes of determining whether

an individual is receiving additional
compensation other than directors’ fees,
the regulations take into account direct
and indirect payments for both goods
and services. An indirect payment
includes a payment to an entity in
which the individual has at least a five-
percent ownership interest or a business
in which the individual is an employee.
In those cases, however, the regulations
provide a de minimis rule, under which
an individual is not precluded from
being an outside director if the
Fayments to the entity do not exceed the

esser of $60,000 or five percent of the
entity's gross income. For purposes of
administration, the de minimis rule is
applied on a look-back basis so that if
peyments are made in one year that
exceed the de minimis level, the
individual does not qualify as an
outside director for the next year.

The regulations also provide rules for
determining when an individual is a
former officer of an affiliated
corporation. Those rules clarify that an
individual is got precluded from being
an outside director if the corporation of
which the individual served as an
officer is no longer in the affiliated
group of the publicly held corporation.

Disclosure to Shareholders

The material terms of a performance
goal, including the compensation to be
paid upon the attainment of the goal,
must be disclosed to and approved by
a majority of the shareholders. Under
the regulations, the standard for
determining whether disclosure is
adequate is not the third-party standard
that applies in determining whether a
performance goal is preestablished and
objective. Rather, the regulations clarify
that disclosure must include (1) a
description of the broad class of
employees (such as salaried employees,
or executive officers) who are eligible to
receive compensation under a '
performance goal; (2) a general
description of the terms of the goal; and -
(3) either the formula for computing the
compensation or the maximum dollar
amount that will be paid if the
performance goal is satisfied.

The regulations provide that the
specific targets under a performance
goal need not be disclosed to
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shareholders. Thus, for example, if a
performance goal were based on an
increase in net profits of five percent,
the disclosure to shareholders would be
required to state onl{ that the
performance goal is

In addition, the regulations generally
follow the SEC standards for disclosure
under the Exchange Act and do not -

- require that disclosure be made of
confidential commercial or business
information. Under the regulations,
information is confidential if, under the
facts and circumstances, disclosure of
the information would adversely affect
the publicly held corporation.

The regulations generally do not
require a performance goal to be
redisclosed to and reapproved by
shareholders until there is a change in
the material terms of the performance
goal. However, if the compensation
committee retains the discretion to
change the targets under a performance
goal, the material terms of the
Eerformance goal must be reapproved

y shareholders at least every five years.

Grandfather and Transition Rules

The proposed regulations clarify that
compensation paid under a written
binding contract in existence on
February 17, 1993, is not subject to
section 162(m). State law is
determinative as to whether a contract
is binding. If a contract is materially
modified, then the contract is no longer
grandfathered and any amounts that
have not yet been received under the
contract are subject to section 162(m).
Under the regulations, a material
modification includes any change in the
contract that provides an increase in
compensation. For purposes of
determining whether a material
modification has been made, the terms
of new contracts or supplemental
contracts may be taken into account. A
contract that is terminable or cancelable
at will by the publicly held corporation,
or that is renewable as of a date or event
is treated as a new contract and, thus,
is no longer grandfathered as of the first
date on which it could be terminated,
canceled or renewed.

In addition to the grandfather rule, the
regulations provide transition rules for
satisfying the exce anon for
performance-based compensation. For
purposes of satisfying the requirement
that a compensation committee be
comprised solely of outside directors, a
director who is a disinterested director
within the meaning of Rule 16b-3 under
the Exchange Act will be treated as an
outside director until the first meeting
of shareholders at which directors are to
be elected that is held after July 1, 1994.

ased on net profits.

A second transition rule is provided
for a plan that meets both the .
disinterested director and shareholder
approval requirements of Rule 16b-3
under the Exchange Act as of the date
of publication of these regulations. In
that case, the plan will be treated as
having satisfied both the outside
director requirement and the '
shareholder approval requirement until
the earlier of the termination or material
modification of the plan or the date of
the first shareholder meeting that occurs
after December 31, 1996. For example,

a stock option plan that has previously
been approved by shareholders and that
meets the disinterested administration
requirements need not be reestablished
by the corporation, reapproved by
outside directors, or reapproved by
shareholders. Thus, if options are
granted under the plan with an exercise
price at fair market value, the options
typically would satisfy the exception for
qualified performance-based
compensation. In addition, for these
plans, an aggregate limit on the number

of shares for which options or rights can .

be granted under the plan will be
treated as an individual limit for the

. transition period.

Coordination With Section 83(b) of the
Internal Revenue Code

Questions have arisen as to the
application of the deduction limitation
under section 162(m) where an
employee makes an election to
accelerate recognition of income under
section 83(b). These ‘froposed
regulations do not address this issue
and comments are specifically
requested.

Proposed Effective Date

Generally, these regulations are
proposed to be effective for any
payment that would be deductible for
taxable years beginning on or after
January 1, 1994.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and,
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this naotice of proposed
rulemaking will be submitted to the
Chief Counsel for advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Requests for Public
Hearing

Before adopting these proposed -
regulations, consideration will be given
to any written comments that are
submitted timely (preferably eight
copies) to the Commissioner of Internal
Revenue. All comments will be
available for public inspection and
copying. A public hearing may be held .
upon written request to the
Commissioner by any person who has
submitted written comments. If a public
hearing is held, notice of the time and
place will be published in the Federal

Register.

- Drafting Information

The principal authors of these
proposed regulations are Charles T.
Deliee and Robert Misner, Office of the
Associate Chief Counsel (Employee
Benefits and Exempt Organizations),
Internal Revenuse Service. However,
other personnel from IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the

~ Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority for part 1

continues to read as follows:
Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.162-27 is added to
read as follows:

§1.162-27 Certain employee remuneratlon
in excess of $1,000,000

- (a) Scope. This section provides rules
for the application of the $1 million
deduction limit under section 162(m) of
the Internal Revenue Code. Paragraph
(b) of this section provides the general
rule limiting deductions under section
162(m). Paragraph (c) of this section
provides definitions of generally
applicable terms. Paragraph (d) of this
section provides an exception from the
deduction limit for compensation
payable on a commission basis.
Paragraph (e) of this section provides an
exception for qualified performance-
baseg compensation. Paragraphs (f) and
(g) of this section provide special rules
for corporations that become publicly
held corporations and payments that are
subject to section 280G, respectively.
Paragraph (h) of this section provides
transition rules, including the rules for
contracts that are grandfathered and not
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subject to section 162(m). Paragraph (i)
of this section contains the effective
date. For rules concerning the
deductibility of compensation for
services that are not covered by section
162(m) and this section, see section
162(a)(1) and § 1.162-7. This section is
not determinative as to whether -
compensation mests the requirements of
section 162(a)(1).

(b) Limitation on deduction. Section
162(m) precludes a deduction under
chapter 1 of the Internal Revenue Code
by any publicly held corporation for
compensation paid to any covered
employee to the extent that the
compensation for the taxable year
exceeds $1,000,000.

(c} Definitions—{1) Publicly held
corporation—(i) General rule. A publicly
held corporation means any corporation
issuing any class of common equity
securities required to be registered
under section 12 of the Exchange Act.
A corporation is not considered publicly
held if the registration of its equity
securities is voluntary. For purposes of
this section, whether a corporation is
publicly held is determined solely on
whether, as of the last day of its taxable
year, the corporation is subject to the
reporting obligations of section 12 of the
Exchange Act.

(ii) Affiliated groups. A publicly held
corporation includes an affiliated group
of corporations, as defined in section
1504 (determined without regard to
section 1504(b)). If a covered employee
is paid compensation in a taxable year
by more than one member of an
affiliated group, compensation paid by
each member of the affiliated group is
aggregated with compensation paid to
the covered employee by all other
members of the group. Any amount
disallowed as a deduction by this
section must be prorated among the
payor corporations in proportion to the
amount of compensation paid to the
coversd employee by each such’
corporation in the taxable year.

(2) Covered employee—(i) General
rule. A covered employee means any
individual who, on the last day of the
taxable year, is—

(A) The chief executive officer of the
corporation or is acting in such
capacity; or

B) Among the four highest
compensated officers (other than the
chief executive officer).

(ii} Application of SEC rules. Whether
an individual is the chief executive
officer described in paragraph
(c)(2)(i)(A) of this section or an officer
described in paragraph {c)(2)(i)(B) of
this section is determined pursuant to
the executive compensation disclosure
rules under the Exchange Act.

(3) Compensation—(i) In general. For
purposes of the deduction limitation
described in paragraph (b) of this
section, compensation means the
aggregate amount allowable as a
deduction under chapter 1 of the
Internal Revenue Code for the taxable
year (determined without regard to
section 162(m)) for remuneration for
services performed by a covered
employee, whether or not the services
were performed during the taxable year.

(ii) Exceptions. Compensation does
not include—

(A) Remuneration covered in section
3121(a)(1) through section 3121(a)(5)(D)
{concerning remuneration that is not
treated as wages for purposes of the
Fegeral Insurance Contributions Act);
an :

(B} Remuneration consisting of any
benefit provided to or on behalf of an
employee if, at the time the benefit is
provided, it is reasonable to believe that
the employee will be able to exclude it
from gross income. In addition,
compensation does not include salary
reduction contributions described in
section 3121(v)(1).

(4) Compensation committee. The
compensation committee means the
committee of directors (including any
subcommittee of directors) of the
publicly held corporation that has the
authority to establish and administer a
performance-based compensation
arrangement described in paragraph
(e)(2) of this section, and to certify that
performance goals are attained, as
described in paragraph (e)(5) of this
section. A committee of directors is not
treated as failing to have the authority
to establish a performance-based
compensation arrangement merely
because the arrangement is ratified by
the board of directors of the publicly
held corporation or, if applicable, any
other committee of the board of
directors. See paragraph (e)(3) of this
section for rules concerning the
composition of the compensation
committes.

(5) Exchange Act. The Exchange Act

- means the Securities Exchange Act of

1934.

(6) Examples. This paragraph (c) may
be illustrated by the following
examples:

Example 1. Corporation X is a publicly
held corporation with a July 1 to June 30
fiscal year. For Corporation X's taxable year
ending on June 30, 1995, Corporation X pays
compensation of $2,000,000 to A, an
employee, However, A's compensation is not
required to be reported to sharsholders under
the executive compensation disclosure rules
of the Exchange Act because A is neither the
chief executive officer nor one of the four .
highest compensated officers employed on

the last day of the taxable year. A's
compensation {8 not subject to the deduction
limitation of paragraph (b) of this section.
Example 2. C, a covered employee,
performs services and receives compensation
from Corporations X, Y, and Z, members of
an affiliated group of corporations.
Corporation X, the parent corporation, is a
publicly held corporation. The total
compensation pald to C from all affiliated
group members is $3,000,000 for the taxable
year, of which Corporation X pays
$1,500,000; Corporation Y pays $900,000;
and Corporation Z pays $600,000. Because
the compensation paid by all affiliated group
members is aggregated for purposes of
section 162(m), $2,000,000 of the
compensation paid is nondeductible.
Corporations X, Y, and Z each are treated as
paying a ratable portion of the nondeductible

gate

. compensation. Thus, two thirds of each

corporation’s payment will be nondeductible.
Corporation X has a nondeductible
compensation expense of $1,000,000
($1,500,000x§2,000,000/$3,000,000).
Corporation Y has a nondeductible
compensation expense of $600,000
($900,000x$2,000,000/33,000,000).
Corporation Z has a nondeductible
compensation expense of $400,000
($600,000x$2,000,000/$3,000,000).

Example 3. Corporation W, a calendar year
taxpayer, has total assets equal to or
exceeding $5 million and a class of equity
security held of record by 500 or more
persons on December 31, 1994. However,
under the Exchange Act, Corporation W is
not required to file a registration statement
with respect to that security until April 30,
1995. Thus, Corporation W is not a publicly
held corporation on December 31, 1994, but
is a publicly held corporation on December .
31, 1995.

Example 4. The facts are the same as in
Example 3, except that on December 15,
1996, Corporation W files with the Securities
and Exchange Commission to disclose that
Corporation W is no longer required to be
registered under section 12 of the Exchange
Act and to terminate its registration of
securities under that provision. Because
Corporation W is no longer subject to
Exchange Act reporting obligations as of
December 31, 1996, Corporation W is not a
publicly held corporation for taxable year
1996, even though the registration of
Corporation W's securities does not terminate
unti} 80 days after Corporation W files with
the Securities and Exchange Commission.

(d) Exception for compensation paid
on a commission basis. The deduction
limit in paragraph (b) of this section
shall not apply to any compensation
paid on a commission basis. For this
purpose, compensation is paid on a
commission basis if the facts and
circumstances show that it is paid solely
on account of income generated directly
by the individual performance of the
individual to whom the compensation is
paid. Compensation does not fail to be
attributable directly to the individual
merely because support services, such
as secretarial or research services, are
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utilized in generating the income.
However, if compensation is paid on
account of broader performance
standards, such as income produced by
a business unit of the corporation, the
compensation does not qualify for the
exception provided under this :
paragraph (d). .
(e} Exception for qualified
performance-based compensation—(1)
In general. The deduction limit in
paragraph (b) of this section does not
apply to qualified performance-based’
compensation. Qualified performance-
based compensation is compensation
that meets all of the requirements of
paragraphs (e)(2) through (e)(5) of this
section.
(2) Performance ?oal requirement—{i)
Preestablished goal. Qualified
performance-based compensation must
be paid solely on account of the
attainment of one or more
preestablished, objective performance
- goals. A performance goal is considered
preestablished if it is established in

_writing by the compensation committee
prior to the commencement of the
services to which the performance goal
relates and while the outcome is
substantially uncertain. A performance
goal is objective if a third party having
knowledge of the relevant facts could
determine whether the goal is met.
Performance goals can be based on one
or more business criteria that apply to
the individual, a business unit, or the
corporation as a whole. Such business
criteria could include, for example,
stock price, market share, sales, earnings
per share, return on equity, or costs. A
performance goal need not, however, be
based upon an increase or positive
result under a business.criterion and
could include, for example, maintaining
the status quo or limiting economic
losses (measured, in each case, by
reference to a specific business
criterion). A performance goal does not
include the mere continued
employment of the covered em loyee.
Thus, a vesting provision based solely
on continued employment would not
constitute a performance goal. See
paragraph (e}(2)(vi) of this section for
rules on compensation that is based on
an increase in the price of stock.

(ii) Objective compensation formula.
A preestablished performance goal must
state, in terms of an objective formula or
standard, the method for computing the
amount of compensation payable to ths
employee if the goal is attained. A
formula or standard is objective if a
third party having knowledge of the
relevant performance results could
calculate the amount to be paid to the
employee. In addition, a formula or
standard must specify the individual

employses or class of employees to
which it applies.

(iii) Discretion—(A) The terms of an
objective formula or standard must
preclude discretion to increase the
amount of compensation payable that
would otherwise be due upon
attainment of the goal: A performance
goal is not discretionary for purposes of
this paragraph (e)(2)(iii) merely because
the compensation committee reduces or
eliminates the compensation or other
economic benefit that was due upon.
attainment of the goal.

(B) If compensation is payable upon
or after the attainment of a performance
goal, and a change is made to accelerate
the payment of compensation to an
earlier date after the attainment of the
goal, the change will be treated as an
increase in the amount of compensation,
unless the amount of compensation paid
is discounted to reasonably reflect the
time value of money. If compensation is
payable upon or after the attainment of
a performance goal, and a change is
made to defer the payment of
compensation to a later date, any
amount paid in excess of the amount
that was originally owed to the
employee will not be treated as an
increase in the amount of compensation
if the additional amount is based on a
reasonable interest rate. However, if
compensation is payable in the form of
property, a change in the timing of the
transfer of that property after the
attainment of the goal will niot be treated
as an increase in the amount of
compensation for purposes of this
paragraph (e)(2)(iii). Thus, for example,
if the terms of a stock grant provide for
stock to be transferred after the
attainment of a performance goal and
the transfer of the stock also is subject
to a vesting schedule, a change in the
vesting schedule that either accelerates
or defers the transfer of stock will not
be treated as an increase in the amount
of compensation payable under the
performance goal.

(iv) Compensation contingent upon
attainment of performance goal.

. Compensation does not satisfy the

requirements of this paragraph (e)(2) if
the facts and circumstances indicate
that the employee would receive all or
part of the compensation, regardless of
whether the performance goal is
attained. Thus, if the payment of
compensation under a grant or award is
only nominally or partially contingent
on attaining a performance goal, none of
the compensation payable under the
grant or award satisfies the requirements
of this paragraph (e)(2). However,
compensation does not fail to be
qualified performance-based
compensation merely because the plan

. allows the compensation to be payable

upon death, disability, or change of
ownership or control, although
compensation paid on account of those
events prior to the attainment of the
performance goal would not satisfy the
requirements of this paragraph (e)(2).
All plans, arrangements, or agreements
that provide for compensation to the
employee will be taken into account for
purposes of this paragraph (e)(2)(iv).
u(l\-g Grant-by-grant determination. The
determination of whether compensation
satisfies the requirements of this
paragraph (e)(2) shall be made on a
grant-by-grant basis. Thus, for example,
whether compensation attributable to a
stock option grant satisfies the
requirements of this paragraph (e)(2)
generally is determined on the basis of
the particular grant made and without
regard to the terms of any other option
grant to the same or another employee.
(vi) Application of requirements to
stock options and stock appreciation
rights—(A) In general. Compensation
attributable to a stock option or a stock
appreciation right is deemed to satisfy
the requirements of this paragraph (e)(2)
if the grant or award is made%y the
compensation committee; the plan
under which the option or right is
granted states the maximum number of
shares with respect to which options or
rights may be granted during a specified
period to any employee; and, under the
terms of the option or right, the amount
of compensation the employee could
receive is based solely on an increase in
the value of the stock after the date of
the grant or award. Conversely, if the
amount of compensation the employee
will receive under the grant or award is
not based solely on an increase in the
value of the stock after the date of grant
(e.g., restricted stock, or an option that
is granted with an exercise price that is
less than the fair market value as of the

.date of grant), none of the compensation

attributable to the grant or award is
qualified performance-based
compensation because it does not satisfy
the requirement of paragraph (e)(2)(iv)
of this section. The preceding sentence
does not apply, however, if the grant or
award is made on account of the
attainment of a performance goal that
satisfies the requirements of this
paragraph {e)(2) or if the vesting or
exercisability of the grant or award is
contingent on the attainment of a
performance goal that satisfies this
paragraph (e)(2).

(B) Cancellation and repricing.
Compensation attributable to a stock
option or stock appreciation right does
not satisfy the requirements of this
paragraph (e)(2) to the extent that the
number of options granted exceed the
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maximum number of shares for which
options may be granted to the employee
as specified in the plan. If an option is
canceled, the canceled option continues
to be counted against the maximum
number of shares for which options may
be granted to the employee. If, after
grant, the exercise price of an option is

" reduced, the transaction is treated as a
cancellation of the option and a grant of
a new option. In such case, both the
option that is deemed to be canceled
and the option that is deemed to be
granted reduce the maximum number of
shares for which options may be granted
‘to the employee. This paragraph
{e)(2)(vi)(B) also applies in the case of a
stock appreciation right where, after the
award is made, the base amount on
which stock appreciation is calculated
is reduced to reflect a reduction in the
fair market value of stock.

(C) Corporate transactions.
Compensation attributable to a stock
option or stock appreciation right does
not fail to satisfy tge requirements of
_ this paragraph (e)(2) to the extent that a
change in the grant or award is made to
reflect a change in corporate
capitalization, such as a stock split, or
a corporate transaction, such as any
merger of a corporation into another
corporation, any consolidation of two or
more corporations into another
corporation, any separation of a
corporation (including a spin-off or
other distribution of stock or property
by a corporation), any reorganization of
a corporation (whether or not such
reorganization comes within the .
definition of such term in section 368),
or any partial or complete liquidation by
a corporation.

(vii) Examples. This paragraph (e)(2)
may be illustrated by the following
examples:

Example 1. Prior to the start of a fiscal
year, Corporation S establishes a bonus plan
under which A, the chief executive officer, -
will receive a cash bonus of $500,000, if year-
end corporate sales are increased by at least
5 percent. The compensation committee
retains the right, if the performance goal is
met, to reduce the bonus payment to A if, in
its judgment, other subjective factors warrant
a reduction. The bonus will meet the
requirements of this paragraph (e)(2).

Example 2. B is the general counsel of
Corporation R, which is engaged in paterit
litigation with Corporation S. Representatives
of Corporation S have informally indicated to
Corporation R a willingness to settle the
litigation for $50,000,000. Subsequently, the
compensation committee of Corporation R
agrees to' pay B a bonus if B obtains a formal
settlement for at least $50,000,000. The
bonus to B does not meet the requirement of
this paragraph (e)(2) because the performance
goal was not established at a time when the
outcomse was substantially uncertain. :

Bxample 3. Corporation S, a public utilitf(.

adopts a bonus plan for selected salaried ™

employees that will pay a bonus at the end
of a 3-year period of $750,000 each if, at the
end of the 3 years, the price of S stock has
increased by 10 percent. The plan also
provides that the 10-percent goal will
automatically adjust upward or downward by
the percentage change in a published utilities
index. Thus, for example, if the published
utilities index shows a net increase of 5
percent over a 3-year period, then the
salaried employees would receive a bonus
only if Corporation S stock has increased by
15 percent. Conversely, if the published
utilities index shows a net decrease of 5
percent over a 3-year period, then the
salaried employees would receive a bonus if
Corporation S stock has increased by 5 -
percent. Because these automatic
adjustments in the performance goal are
preestablished, the bonus meets the
requirement of this paragraph (e)(2),
notwithstanding the potential changes in the
performance goal.

Example 4. The facts are the same as in
Example 3, except that the bonus plan
provides that, at the end of the 3-year period,
a bonus of $750,000 wilil be paid to each
salaried employee if either the price of
Corporation S stock has increased by. 10
percent or the earnings per share on
Corporation S stock have increased by 5
percent. If both the earnings-per-shsre goal
and the stock-price goal are preestablished
before the beginning of the 3-year period, the
compensation committee’s discretion to
choose to pay a bonus under either of the two
goals dges not cause any bonus paid under
the plan to fail to meet the requirement of
this p ph (e)(2) because each goal
independently meets the requirements of this
paragraph (e}(2). The choice to pay under
either of the two goals is tantamount to the
discretion to choose not to pay under one of
the goals, as provided in paragraph (e)(2)(ili)
of this section.

Example 5. Corporation U establishes a
bonus plan under which a specified class of
employees will participate in a bonus pool if
certain preestablished performance goals are
attained. The amount of the bonus pool is
determined under an objective formula. -
Under the terms of the bonus plan, the.
compensation committee retains the
discretion to determine the fraction of the
bonus pool that each employee may receive.
The bonus plan does not satisfy the
requirements of this paragraph {e)(2).
Although the aggregate amount of the bonus
plan is determined under an objective
formula, a third party could not determine
the amount that any individual could receive
under the plan.

Example 6. The facts are the same as in
Example 5, except that the bonus plan
provides that each employee is eligible for an
equal share of the bonus pool. The bonus
plan would satisfy the requirements of this
paragraph (e)(2). In addition, the bonus plan
would satisfy the requirements of this
paragraph (e){2) even if the compensation
committee retains the discretion to reduce
the compensation payable to any individual
employee, provided that a reduction in the
amount of one employee’s bonus does not

result in an increase in the amount of any
other employee’s bonus.

Example 7. Corporation V establishes a
stock option plan for salaried employees. The
terms of the stock-option plan specify that no
salaried employee shall receive options for
more than 100,000 shares over any 3-year
period. The compensation committee grants
options for 50,000 shares to each of several

- salaried employees. The exercise price of

each option is equal to or greater than the fair
market value at the time of each grant.
Compensation attributable to the exercise of
the options satisfies the requirements of this
paragraph (e)(2). If, however, the terms of the
options provide that the exercise price is less
than fair market value at the date of grant, no
compensation attributable to the exercise of
those options satisfies the requirements of
this paragraph (e)(2) unless issuance or
exercise of the options was contingent upon
the attainment of a preestablished
performance goal that satisfies this paragraph
(e)(2).

Example 8. The facts are the same as in
Example 7, except that, within the same 3-
year grant period, the fair market value-of
Corporation V stock is significantly less than
the exercise price of the options. The
compensation committee reprices those
options to that lower current fair market
value of Corporation V stock. The repricing
of the options for 50,000 shares held by each
salaried employee is treated as the grant of
new options for an additional 50,000 shares
to each employee. Thus, each of the salaried
employees is treated as having received
grants for 100,000 shares. Consequently, if
any additional options are granted to those
employees during the 3-year period,
compensation attributable to the exercise of
those additional options would not satisfy
the requirements of this paragraph (e)(2). The
results would be the same if the
compensation committee canceled the
outstanding options and issued new options
to the same employees that were exercisable
at the fair market value of Corporation V
stock on the date of reissus.

Example 9. Corporation W maintains a
plan under which each participating
employee may receive incentive stock
options, nonqualified stock options, stock
appreciation rights, or grants of restricted
Corporation W stock. The plan specifies that

-each participating employee may receive

options, stock appreciation rights, restricted
stock, or any combination of each, for no
more than 20,000 shares over the life of the
plan. The plan provides that stock options
may be granted with an exercise price of less
than, equal to, or greater than fair market
value on the date of grant. Options granted
with an exercise price equal to, or greater
than, fair market value on the date of grant
do not fail to meet the requirements of this
paragraph (e)(2) merely because the
compensation committee has the discretion
to determine the types of awards (i.e.,
options, rights, or restricted stock) to be
granted to each employee or the discretion to
issue options or make other compensation
awards under the plan that would not meet
the requirements of this paragraph (e){2).
Whether an option granted under the plan
satisfies the requirements of this paragraph
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(e)(2) is determined on the basis of the
specific terms of the option and without
nigard to other options or awards under the
plan.
Example 10. Corporation X maintains a
plan under which stock appreciation rights
may be awarded to key employees. The plan
permits the compensation committee to make
awards under which the amount of
compensation payable to the employee is
equal to the increase in the stock price plus
a percentage “gross up’ intended to offset the
- tax liability of the employee. In addition, the
plan permits the compensation committee to
make awards under which the amount of
compensation payable to the employee is
equal to the increase in the stock price, based
on the highest price, which is defined as the
highest price paid for Corporation X stock {or
offered in a tender offer or other arms-length
offer) during the 90 days preceding exercise.
Compensation attributable to awards under
the plan satisfies the requirements of
paragraph (e)(2)(vi) of this section, provided
that the terms of the plan specify the
maximum number of shares for which
awards may be made.

(3) Outside directors—(i} General rule.
The performance goal under which
compensation is paid must be
established by a compensation
committee comprised solely of two or
more outside directors. A directoris an-
outside director if the director—

(A) Is not & current employee of the
publicly held corporation;

(B) Is not a former employee of the
publicly held corporation who receives
compensation for prior services (other
than benefits under a tax-qualified
retirement plan) during the taxable year;

(C) Has not been an officer of the
publicly held corporation; and

(D) Doss not receive remuneration,
either directly or indirectly, in any
capacity other than as a director.

if} Remuneration. For purposes of
this paragraph (e)(3), remuneration
includes any payment in exchange for
goods or services. Remuneration is
deemed to be paid to a director if—

(A) Remuneration is paid to the
director personally or to an entity in
which the director has a beneficial
ownership interest of greater than 50
percent;

(B) Remuneration, other than de
minimis remuneration, is paid to an
entity by which the director is
emglcaed {including self-emploieed); or

(C) Remuneration, other than
minimis remuneration, is paid to an
entity in which the director has a
beneficial ownership interest of at least
5 percent but not more than 50 percent.

iii) De minimis remuneration. For
urpases of paragraphs (e)(3)(ii) (B) and
C) of this section, remuneration paid to
an entity is de minimis if, during the
publicly held corporation’s p. i
taxable year, payments to the entity did
not exceed the lesser of—

(A) $60,000; or

(B) 5 percent of the gross income of
the entity for the entity’s taxable year
ending with or within the publicly held
corporation’s taxable year.

(iv) Employees and former officers.
‘Whether a director is an employee or a
former officer is determined on the basis
of the facts at the time that the -
individual is serving as a director on the

- compensation committee. Thus, a

director is not precluded from being an
outside director solely because the
director is a former officer of a
cor{)oraﬁon that previously was an
affiliated corporation of the publicly
held corporation. However, an outside
director would no longer be an outside
director if a corporation in which the
director was previously an officer
became an affiliated corporation of the
publicly held corporation.

(v) Officer. Solely for purposes of this
paragraph (e)(3), officer means an
administrative executive who is or was
in regular and continued service. The
term officer implies continuity of
service and excludes those employed for
a special and single transaction, An
individual who merely has (or had) the
title of officer but not the authority of
an officer is not considered an officer.
The determination of whether an
individual is or was an officer is based
on all of the facts and circumstances in
the particular case, including without
limitation the source of the individual’s
authority, the term for which the
individual is elected or appointed, and
the nature and extent of the individual's
duties. :

(vi) Examples. This paragraph (e)(3)
may be illustrated by tge following
examples:

Example 1. Corporations X'and Y are
members of an affiliated group of
corporations as defined in section 1504, until
July 1, 1994, when Y is sold to another group.
Prior to the sale, A served as an officer of
Corporation Y. After July 1, 1994, A is not
treated as a former officer of Corporation X
by reason of having been an officer of Y.

Example 2. Corporation Z, a calendar-year
taxpayer, employs the services of a
consulting firm in which B is an employee.
The consulting firm reports income on a July
1 to June 30 basis. Corporation Z appoints B
to serve on its compensation committee for
calendar year 1995 after determining that in
1994 it did not compensate the consul
firm in an amount exceeding the lesser o!
$60,000 or five percent of the consulting
firm's gross income (calculated for the year
ending June 30, 1994). On October 1, 1995,
Corporation Z pays the consulting fiim
$50,000. For the year ending June 30, 1995,
the consulting firm’s gross income was less
than $1 million. Thus, in calendar year 1998,
B is not an outside director. However, B may
satisfy the requirements for an outside
director in 1997, if, in calendar year 1996, the

payments from Corporation Z to the
consulting firm meet the de minimis rule of
paragraph (e)(3)(ii1) of this section. -

(4) Shareholder approval
requirement—(i} General rule. The
material terms of the performance goal
under which the compensation is to be
paid must be disclosed to and .
subsequently approved by shareholders
of the publicly ield corporation. The
requirements of this paragraph (e}(4) are
not satisfied if the compensation would
be paid regardless of whether the
material terms are approved hy
shareholders. The material terms
include the individuals eligible to
receive compensation; a description of
the business criteria on which the
performarice goal is based; and either
the maximum amount of the
compensation to be paid or the formula
used to calculate the amount of
compensation if the performance goal is -
attained.

(ii) Eligible employees. Disclosure of
the employees eligible to receive
compensation need not be so specific as
to identify the particular individuals by
name. A general description of the class
of eligible employees by title or class is .
sufficient, such as the chief executive
officer and vice presidents, or all
salaried employees, or all executive
officers. :

(iil) Description of business criteria—
(A) In general. Disclosure of the
business criteria on which the
performance goal is based need not
include the specific targets that must be
satisfied under the performance goal.
For example, if a bonus plan provides
that a bonus will be paitf if earnings per
share increase by 10 percent, the 10-
Eercent figure is a target that need not

e disclosed to shareholders. However,
in that case, disclosure must be made
that the bonus plan is based on an
earnings-per-share business criterion. In.
the case of a plan under which
employees may be granted stock options
or stock appreciation rights, no specific
description of the business criteria is
required if the ts or awards are
based on a stock price that is no less
than current fair market value.

(B) Disclosure of confidential
information. The requirements of this
paragraph (e)(4) may be satisfied even
though information that otherwise
would be a material term of a
performance gosl is not disclosed to
shareholders, provided that the
compensation committee determines
that the information is confidential
commercial or business information, the
disclosure of which would have an
adverse effect on the publicly held
corporation. Whether disclosure would
adversely affect the corporation is
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determined on the basis of the facts and
circumstances. If the compensation
committee makes such a determination,
the disclosure to shareholders must
state the compensation committee’s '
belief that the information is
confidential commerciel or business
information, the disclosure of which
would adversely affect the company. In
addition, the ability not to disclose
confidential information does not
eliminate the requirement that
disclosure be made of the maximum
amount of compensation that is payable
to an individual under a performance
goal. Confidential information does not
include the identity of an executive or
the class of executives to which a
performance goal applies or the amount
of compensation that is payable if the
goal is satisfied.

(iv) Description of compensation.
Disclosure as to the compensation
payable under a performance goal must
be specific enough so that shareholders
can determine the maximum amount of
compensation that could be paid to any
employee during a specified period. If
the terms of the performance goal do not
provide for a maximum dollar amount,
the disclosure must include the formula
under which the compensation would
be calculated. Thus, for example, if
compensation attributable to the
exercise of stock options is equal to the
difference in the exercise price and the
current value of the stock, disclosure
would be required of the maximum
number of shares for which grants may
be made to any employee and the
exercise price of those options (e.g., fair
market value on date of grant}. In that
case, shareholders could calculate the
maximum amount of compensation that
would be attributable to the exercise of
options on the basis of their
assumptions as to the future stock price.

(v) Disclosure requirements of the
Securities and Exchange Commission.
To the extent not otherwise specifically
provided in this paragraph (e)(4),
whaether the material terms of a
performance goal are adequately
disclosed to shareholders is determined
under the same standards as apply
under the Exchange Act.

(vi) Frequency of disclosure. Once the
material terms of a performance goal are
disclosed to and approved by
shareholders, no additional disclosure
or approval is required unless the
compensation committee changes the
material terms of the performance goal.
If, however, the compensation
committee has authority to change the
targets under a performance goal after
shareholder approval of the goal,
material terms of the performance goal
must be disclosed to and reapproved by

shareholders no later than the first
shareholder meeting that occurs in the
fifth year following the year in which
shareholders previously approved the
performance goal.

(vii) Shareholder vote. For purposes
of this paragraph (e)(4), the material
terms of a performance goal are
approved by shareholders if, in a
separate vote, affirmative votes are cast
by a majority of the voting shares. -
Abstentions are not counted as voting
unless applicable State law provides
otherwise.

{viil) Examples. This paragraph (e)(4)
is illustrated by the following examples:

Example 1. Corporation X adopts a plan
that will pay a specified class of its
executives an annual cash bonus based on
the overall increase in corporate sales during
the year. Under the terms of the plan, the
cash bonus of each executive equals $100,000
multiplied by the number of percentage
points by which sales increase in the current
year when compared to the prior year.
Corporation X discloses to its shareholders
prior to the vote both the class of executives
eligible to receive awards and the annual
formula of $100,000 muitiplied by the
percentage increase in sales. This disclosure
meets the requirements of this paragraph
(e)(4). Because the compensation committee
does not have the authority to establisha
different target under the plan, Corporation X
need not redisclose to its shareholders and
obtain their reapproval of the material terms
of the plan until those material terms are
changed.

Example 2. The facts are the same as in
Example 1 except that Corporation X
discloses only that bonuses will be paid on
the basis of the annual increase in sales. This
disclosure does not mest the requirements of
this paragraph (e)(4) because it does not
include the formula for calculating the
compensation or a maximum amount of
compensation to be paid if the performance
goal is satisfied.

Example 3. Corporation Y adopts an
incentive compensation plan in 1995 that
will pay a specified class of its executives a
bonus every 3 years based on the following
3 factors: Increases in earnings per share,
reduction in costs for specified divisions, and
increases in sales by specified divisions. The
bonus is payable in cash or in Corporation Y
stock, at the option of the executive. Under
the terms of the plan, prior to the beginning
of each 3-year period, the compensation
committee determines the specific targets
under each of the three factors (i.e., the
amount of the increase in earnings per share,
the reduction in costs, and the amount of
sales) that must be met in order for the
executives to receive a bonus. Under the
terms of the plan, the compensation
committee retains the discretion to determine
whether a bonus will be paid under any one
of the goals. The terms of the plan also
specify that no executive may receive a
bonus in excess of $1,500,000 for any 3-year
period. To satisfy the requirements of this
paragraph (e)(4), Corporation Y obtains
shareholder approval of the plan at its 1995

annual shareholder meeting,. In the proxy
statement issued to shareholders,
Corporation Y need not disclose to
shareholders the specific targets that are set
by the compensation committee. However,
Corporation Y must disclose that bonuses are
paid on the basis of earnings per share,
reductions in costs, and increases in sales of
specified divisions. Corporation Y also must
disclose the maximum amount of
compensation that any executive may receive
under the plan is $1,500,000 per 3-year
period. Unless changes in the material terms
of the plan are made earlier, Corporation Y
need not disclose the material terms of the
plan to the shareholders and obtain their
reapproval until the first shareholders’
meeting held in 2000. )

'Example 4. The same facts as in Example
3, except that prior to the beginning of the
second 3-year period, the compensation
committee determines that different targets
will be set under the plan for that period
with regard to all three of the performance
criteria (i.e., earnings per share, reductions in
costs, and increases in sales). In addition, the
compensation committee raises the
maximum dollar amount that can be paid
under the plan for a 3-year period to
$2,000,000. The increase in the maximum
dollar amount of compensation under the
plan is a changed material term. Thus, to
satisfy the requirements of this paragraph
(e)(4), Corporation Y must disclose to and
obtain approval by the shareholders of the
plan as amended.

Example 5. In 1998, Corporation Z
establishes a plan under which a specified
group of executives will receive a cash bonus
not to exceed $750,000 each if a new product
that has been in development is completed
and ready for sale to customers by January 1,
2000. Although the completion of the new
product is a material term of the performance
goal under this paragraph (e)(4). the
compensation committee determines that the
disclosure to shareholders of the performance
goal would adversely affect Corporation Z
because its competitors would be made
awars of the existence and timing of its new
product. In this case, the requirements of this
paragraph (e)(4) are satisfied if all other
material terms, including the maximum
amount of compensation, are disclosed and
the disclosure affirmatively states that the
terms of the performance goal are not being
disclosed because the compensation
committee has determined that those terms
include confidential information, the
disclosure of which would adversely affect
Corporation Z.

(5) Compensation committee
certification. The compensation
committee must certify in writing prior
to payment of the compensation that the
performance goals and any other
material terms were in fact satisfied. For
this purpose, approved minutes of the
compensation committee meeting in
which the certification is made are
treated as a written certification.
Certification by the compensation
committee is not required for
compensation that is attributable solely
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to the increase in the stock of the
publicly held corparation.

{D) Privately held campanies that
become publicly held. In the case of a
corporation that was not publicly held
for the entire taxable year, the deduction
limit of para%mph {b) of this section
does not apply to any compensation
plan or agreement that existed during
the period in which the carporation was
not publicly held, to the extent that the
prospectus accompanying the initial
public offering disclosed information
concerning those plans or agresments
that satisfied all applicable securities
laws then in effect. However, this
pa:agratgh (0 shall not apply to the
extent that a plan or agreement is
materially modified as described in
paragraph (h)(1)(iii} of this section.

(g) Coordination with disallowed
excess parachute payments. The
$1,000,000 limitation in paragraph (b) of
this section is reduced (but not below
zero) by the amount (if any) that would
have been included in the compensation
of the covered employee for the taxable
year but for being disallowed by reason
of section 280G. For example, assume
that during a taxable year a corporation
pays $1,500,000 to a covered employee
and no portion satisfies the exception in
paragraph (d) of this section for
commissions or paragraph (e) of this
section for quealified performance-based
compensation. Of the $1,500,000,
$600,000 is an excess parachuts
payment, as defined in section
280G(b)(1) and is disallowed by reason
of that section. Because the excess
ﬁt;'achute payment reduces the

imitation of paragraph (b} of this
section, the corporation can deduct
$400,000, and $500,000 of the otherwise
deductible amount is nondeductible by
reason of section 162(m).

(h) Transition rules—{1)
Compensation payable under a wriften
binding contract which was in effect on
February 17, 1993—(i) General rule. The
deduction limit of paragraph (b) of this
section does not apply to any
compensation payable under a written
binding contract that was in effect on
February 17, 1993. The preceding
sentence does not apply unless, under
ag licable state law, the corporation is
0 Egated to pay the compensation if the
employee performs services. However,
the deduction limit of paragraph (b) of
- this section does apply to a contract-that
is renewed after February 17, 1993. A
written binding contract that is
terminable or cancelable by the
corporation after February 17, 1993,
without the employee’s consent is
treated as a new contract as of the date
that any such termination or
cencellation, if made, would be

effective. Thus, for example, if the terms
of a contract provide that it will be
automatically renewed as of a certain
date unless either the corporation or the
employee gives notice of termination of
the contract at least 30 days before that
date, the contract is treated as a new
contract as of the date that termination
would be effective if that notice were
given. Similarly, for example, if the
terms of a contract provide that the
contract will be terminated or canceled
as of a certain date unless either the
corporation or the employee elects to
renew within 30 days of that date, the
contract is treated as renewed by the
corporation as of that date. A contract is
not treated as terminable or cancelable
if it can be terminated or canceled only
by terminating the employment
relationship of the employee.

(ii) Compensation payable under a
plan or arrangement. If a compensation
plan or arrangement meets the
requirements of paragraph (h}(1)(i) of
this section, the compensation paid to
an employee pursuant to the plan or
arrangement will not be subject to the
deduction limit of paragraph (b} of this
section even though the employee was
not eligible to participate in the plan as
of February 17, 1993. However, the
preceding sentence does not apply
unless the employee was empﬁ:yed on
February 17, 1993, by the corporation
that maintained the plan or
arrangement, or the employee had the
right to participate in the plan or
arrangement under a written binding
contract as of that date,

(iii) Material modifications—{A)
Paragraph (h)(1)(i) of this section will
not apply to any written bindin

-contract that is materially modified. A

material modification occurs when the
contract is amended to increase the
amount of compensation payable to the
employee. If a binding written contract
is materially modified, it is treated as a
new contract entered into as of the date
of the material modification. Thus, .
amounts received by an employee under
the contract prior to a material
modification are not affected, but
amounts received subsequent to the
material modification are not treated as
paid under a binding, written contract
described in paragraph (h)(1)(i) of this
section.

(B) A modification of the contract that
accelerates the payment of .
compensation will be treated as a

~ material modification unless the amount

of compensation paid is discounted to
reasonably reflect the time value of
money. If the contract is modified to
defer the payment of compensation, any
compensation paid in excess of the
amount that was originally payable to

the employes under the contract will
not be treated as a material modification
if the additional amount is based on a
reasonable interest rate.

(C) The adoption of a supplemental
contract or agreement that provides for
increased compensation, or the payment
of additional compensation, is a
material modification of a binding,
written contract where the facts and
circumstances show that the additional
compensation is paid on the basis of
substantially the same elements or
conditions as the compensation that is
otherwise paid under the written
binding contract. However, a material
modification of a written binding
contract does not include a
sugplementnl payment that is equal to
or less than a reasonable cost-of-living
increase over the payment made in the
preceding year under that written
binding contract. In addition, a
supplemental payment of compensation
that satisfies the requirements of
qualified performance-based
compensation in paragraph (e) of this
section will not be treated as a material
modification.

{iv) Examples. The following
examples illustrate the exception of this
paragraph (h)(1):

Example 1. Corporation X executed a 3-
year employment agreement with C on
February 15, 1993, that constitutes a written
binding contract under applicable state law.
The terms of the agreement provide for
automatic extension after the 3-year term for
additional 1-year periods, unless the
corporation exercises its option to terminate
the contract within 30 days of the end of the
3-year term or, thereafter, within 30 days
before each anniversary date. Unless
terminated, the contract is treated as renewed
on February 15, 1996, and the deduction
limit of paragraph (b) of this section applies
to payments under the contract after that
date.

Example 2. Corporation Y executed a 5-
year employment agreement with B on
January 1, 1992, providing for a salary of
$900,000 per year. Assume that this
agreement constitutes a written binding
contract under applicable state law. In 1992
and 1993, B receives the salary of $900,000
per year. In 1994, Corporation Y increases B's
salary with a payment of $20,000. The
$20,000 supplemental payment does not
constitute a material modification of the
written binding contract because the $20,000
payment is less than or equal to a reasonable
cost-of-living increase from 1993. However,
the $20,000 supplemental payment is subject
to the limitation in paragraph (b) of this
section. On January 1, 1995, Corporation Y
increases B’s salary to $1,200,000. The
$280,000 supplemental payment is a material
modification of the written binding contract
because the additional compensation is paid -
on the basis of substantially the same
elements or conditions as the compensation
that is otherwise paid under the written
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binding contract and it is greater than a
reasonable, annual cost-of-living increase.
Because the written binding contract is
materially modified as of January 1, 1995, all
compensation paid to B in 1995 and
thereafter is subject to the deduction
limitation of section 162(m).

Example 3. Assume the same facts as in
Example 2, except that instead of an increase
in salary, B receives a restricted stock grant
subject to B's continued employment for the

-balance of the contract. The restricted stock
grant is not a material modification of the
binding written contract because any
additional compensation paid to B under the
grant is not paid on the basis of substantially
the same elements and conditions as B's
salary because it is based both on the stock
price and B'’s continued service. However,
compensation attributable to the restricted
stock grant is subject to the deduction
limitation of section 162(m).

(2) Special transition rule for outside
directors. A director who is a
disinterested director is treated as
satisfying the requirements of an outside
director under paragraph (e)(3) of this
section until the first meeting of
shareholders at which directors are to be
elected that occurs after July 1, 1994.
For purpaoses of this paragraph (h}(2)
and paragraph (h)(3) of this section, a
director is a disinterested director if the
director is disinterested within the
meaning of Rule 16b-3(c}(2)(i), 17 CFR
240.16b-3(c)(2)(i), under the Exchange
Act (including the provisions of Rule
16b--3(d)(3), as in effect on April 30,
1991).

(3) Special transition rule for
previously-approved plans—i) In
general. Any compensation paid under
a plan or agreement approved by
shareholders before December 20, 1993,
is treated as satisfying the requirements
of paragraphs (e)(3) and (e)(4) of this .
section, provided that the directors
establishing and administering the plan
or agreement are disinterested directors
and the plan was approved by
shareholders in a manner consistent
with Rule 16b-3(b), 17 CFR 240.16b—
3(b) under the Exchange Act or Rule
16b-3(a), as in effect on April 30, 1991,
In addition, for purposes of satisfying
the requirements of paragraph (e)(2)(vi)
of this section, a plan or agreement is
treated as stating a maximum number of
shares with respect to which an option
or right may be granted to any employee
if the plan or agreement that was
approved by the shareholders provided
for an aggregate limit on the number of
shares of employer stock with respect to
which awards may be made under the
plan or agreement. .

(ii) Reliance period. The transition
rule provided in this paragraph (h)(3)
shall continue and may be relied upon
until the earliest of—

(A) The expiration or material
modification of the plan or agreement;

(B) The issuance of all employer stock
that has been allocated under the plan;
or .

(C) The first meeting of sharsholders
at which directors are to be elected that
occurs after December 31, 1996.

(iii) Example. The following example
illustrates the application of this
paragraph (h)(3):

Example. Corporation Z adopted a stock
option plan in 1991. Pursuant to Rule 16b—-
3 under the Exchange Act, the stock option
plan has been administered by disinterested
directors and was approved by Corporation Z
shareholders. Under the terms of the plan,
shareholder approval is not required again
until 2001. In addition, the terms of the stock
option plan include an aggregate limit on the
number of shares available under the plan.
Option grants under the Corporation Z plan
are made with an exercise price equal to or
greater than the fair market value of
Corporation Z stock. Compensation
attributable to the exercise of those options
will be treated as satisfying the requirements
of paragraph {e) of this section for qualified
performance-based compensation until the
issuance of all Corporation Z stock that has
been allocated under the plan, or, if earlier,
the first Corporation Z shareholder meeting
at which directors are to be elected that
occurs after December 31, 1996.

(i) Effective date. Section 162(m) and
this section apply to compensation that
is otherwise deductible by the
corporation in a taxable year beginning
on or after January 1, 1994.

Margaret Milner Richardson,
Commissioner of Internal Revenue.

[FR Doc. 93-30993 Filed 12-15-93; 3:25 pm].

BILLING CODE 4830-01-V

DEPARTMENT OF THE INTERIOR
Minerals Management Service
30 CFR Part 253

Oll Spill Financial Responsibllity for
Otfshore Facilities Including State
Submerged Lands and Pipelines

AGENCY: Minerals Management Service,
Interior.

ACTION: Notice of extension of public
comment period.

SUMMARY: This notice extends, by 66
days, the comment period for an
advance notice of proposed rulemaking
(ANPR) that the Minerals Management
Service published in the Federal
Register on August 25, 1993. The ANPR
is concerned with financial
responsibility requirements for offshore
facilities pursuant to the Oil Pollution
Act of 1990. It describes issues relating
to the development of regulations to

ensure that parties responsible for
offshore facilities have sufficient
financial resources to ensure the
payment of oil-spill cleanup costs and
associated damages.

DATES: The comment period is extended
to February 28, 1994. Comments should
be received or postmarked by that date.
ADDRESSES: Comments should be
mailed or hand delivered to the
Department of the Interior, Minerals
Management Service, Mail Stop 4700;.
381 Elden Street; Herndon, VA 22070-
4817; Attention: John Mirabella, Chief,
Engineering and Standards Branch.

FOR FURTHER INFORMATION CONTACT:
William S. Cook, Chief, Inspection and
Enforcement Branch, telephone (703)
787-1591 or FAX (703) 787-1575.

Dated: December 15, 1993,
Thomas Gernhofer,

Associate Director for Offshore Minerals
Management.

{FR Doc. 93-30961 Filed 12-17-93; 8:45 am)}
BILLING CODE 4310-MA-M

30 CFR Part 253

OIl Spill Financlal Respdnslbllity for
Offshore Facilities Including State
Submerged Lands and Pipelines

AGENCY: Minerals Management Service,
Interior.
ACTION: Notice of public meeting.

SUMMARY: This notice announces a
public meeting the Minerals
Management Service will conduct to
acquire information and data pertinent

"to the development of regulations

implementing financial responsibility
requirements of the Oil Pollution Act of
1990 (OPA). An advance notice of
proposed rulemaking on this matter was
published in the Federal Register on
August 25, 1993. It describes issues
relating to the development of
regulations to ensure that parties
responsible for offshore facilities have
sufficient financial resources to pay for
oil-spill cleanup costs and associated
damages.

DATES: The mesting is scheduled for
January 11, 1994, from 8:30 a.m. to 5
p.m., in Cleveland, Ohio. This meeting
will last until all speakers have been
heard but not later than 5 p.m.
ADDRESSES: The Marriott Society Center,
127 Public Square, Cleveland, Ohio
44114, telephone (216) 696-9200.

FOR FURTHER INFORMATION CONTACT: Jeff
Zippin, Chief, Inspection, Compliance
and Training Division; Minerals
Management Service; Mail Stop 4800;
381 Elden Street; Herndon, Virginia
22070-4817, telephone (703) 787-1576.
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SUPPLEMENTARY INFORMATION: Interested
persons are invited to £&:‘tidp&t9 in
public meetings to address the following
issues:

¢ Types and locations of “offshore
facilities” subject to OPA financial
responsibility requirements;

e Methods available to evidence OPA
financial responsibility;

¢ Interaction of States/Territories and
Federal Government to enforce OPA
financial responsibility;

o Protection for the responsible
parties, the guarantors, and other
financial participants; and

¢ Effects on the local and national
economic conditions of OPA financial
responsibility requirements,

Presentations

Presentations by interested parties
should focus on the following:

o Proposals and suggestions for
addressing the financial responsibility
requirsment.

¢ Economic impacts on affected
parties of the financial responsibility
requirements.

Registration

There will be no registration fee for
the meeting. Participants need not
register prior to arrival at the meeting.
However, prior notification to Richard
Giangerelli, Minerals Management
Service; Mail Stop 4800; 381 Elden
Street; Herndon, Virginia 22070-4817,
or telephone (703) 787-1574, FAX (703)
787-1599, is requested in order to assess
the probable number of participants.
Seating is limited and will be on a first-
come-first-seated basis.

Dated: December 15, 1993,
Thomas Gernhofer,

Associate Director for Offshore Minerals
Management.

[FR Doc. 93-30962 Filed 12-17-93; 8:45 am]
BILLING CODE 4310-MR-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117

[CGD08-93-023)

Drawbridge Operation Regulations;
Pass Manchac, LA

AGENCY: Coast Guard, DOT.
ACTION: Notice of Proposed Rulemaking.

SUMMARY: At the request of the Illinois
Central Railroad (ICRR), the Coast Guard
is considering a change to the regulation
governing the operation of the bascule
span bridge across Pass Manchac, mile
6.7, at Manchac, Louisiana, by

permitting automated operation of the
draw. The bridge is presently manned
and opens on signal at all times. The
automated bridge, as proposed, should
meet the reasonable needs of navigation.
DATES: Comments must be received on
or before February 3, 1994.

ADDRESSES: Comments should be
mailed to Commander (ob), Eighth Coast
Guard District, 501 Magazine Street,
New Orleans, Louisiana 70130-3396.
The comments and other materials
referenced in this notice will be
available for inspection and copying in
room 1313 at this address. Normal office
hours are between 8 a.m. and 3:30 p.m.,
Monday through Friday, except
holidays. Comments may also be hand-
delivered to this address.

FOR FURTHER INFORMATION CONTACT: Mr.
John Wachter, Bridge Administration
Branch, at the address given above,
telephone (504) 589-2965.
SUPPLEMENTARY INFORMATION: Interested
persons are invited to participate in this
proposed rulemaking by submitting
written views, comments, data or
arguments. Persons submitting
comments,should include their names
and addresses, identify the bridge, and
give reasons for concurrence with or any
recommended change in the proposal.
Persons desiring acknowledgment that
their comments have been received
should enclose a stamped, self-
addressed postcard or envelope.

The Commander, Eighth Coast Guard
District, will evaluate all
communications received and
determine a course of final action on
this proposal. The proposed regulation
may be changed in the light of
comments received. '

Drafting Information .
The drafters of this regulation are Mr..

John Wachter, project officer, and CDR
D.G. Dickman, project attorney.

Discussion of Proposed Reéﬂation

* Vertical clearance of the bridge in the
closed to navigation position is eight
feet above high tide. In the open to
navigation position the bridge has 56
feet of vertical clearance to the tip of the
bascule for approximately one-half of
the 85 feet of horizontal clearance, and
unlimited clearance for the rest of the
channel. Navigation through the bridge
consists of a few tugs with tows, work
boats, fishing vessels and recreational
craft. Twelve to sixteen trains cross the
bridge in a 24-hour period, many of
these during late night or early morning
hours when there is very little, if any,
navigation transiting the bridge. If the
grocl)osed regulation is approved, the

ridge draw will be operated by

electrical automation, with no -

bridgetender on the bridge. The list of

equipment to be used to operate the

proposed system is as follows:

Marine radio system

Photoelectric (infra-red) boat detection
system

Closed-circuit television system—
minimum of four cameras

Intrusion detection system

PA/Talk-back system

Federalism Implications

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the proposed rulemaking does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment,

Economic Assessment and Certification

This proposal is not considered a
significant latory action under
Executive Order 12866 and is not
significant under Department of
Transportation regulatory policies and
procedures (44 FR 11034: February 26,
1879).

The economic impact of this proposal
is expected to be so minimal that a full
regulatory evaluation is unnecessary.
The basis for this conclusion is that after
installation of the fully automated
system there will be no inconvenience
to vessels using the waterway. Since the
economic impact of this proposal is
expected to be minimal, the Coast Guard
certifies that, if adopted, it will not have
a significant economic impact on a
substantial number of small entities.

Environmental Impact

This rulemaking has been thoroughly
reviewed by the Coast Guard and it has
been determined to be categorically
excluded from further environmental
documentation in accordance with
section 2.B.2.g.5 of Commandant
Instruction M16475.1B. A Categorical
Exclusion Determination statement has
been prepared and placed in the
rulemaking document.

List of Subjects in 33 CFR Part 117
" Bridges.
Proposed Regulations

In consideration of the foregoing, the
Coast Guard proposes to amend part 117
of title 33, Code of Federal Regulations;

. as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:
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Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g).

2. A new section 117.484 is added to
read as follows:

§117.484 Pass Manchac.

The draw of the Illinois Central
Railroad automated bridge, mile 6.7, at
Manchac, operates as follows:

(a) The draw is not constantly
manned and the bridge will normally be
maintained in the open position,
providing 56 feet vertical clearance
above mean high tide to the raised tip
of the bascule span for one-half the
channel, and unlimited vertical
clearance for the other half.

(b) RR track circuits will detect an
approaching train and initiate bridge
closing warning broadcasts over marine
radio and over the PA system six (6)
minutes in advance of the train arrival.
Navigation channel warning lights will
be lit, and photoelectric (infrared) boat
detectors will monitor the waterway by
closed-circuit TV (CCTV) cameras.

(c) Activation of the warning
broadcasts also activates a marine radio
monitor in the Mays Yard (New Orleans
switch yard). The yardmaster will
continuously monitor marine radio
broadcasts 24 hours a day on the normal
and emergency marine radio channels,
and throughout the warning period and
at all times that the bridge is closed. The
yardmaster will communicate with
waterway users via the marine radio, if
necessary.

(d) At the end of the warning period,
if no vessels have been detected by the
boat detectors, and no interruptions
have been performed by the yardmaster
based on his monitoring of the marine
radio and the CCTV, the bridge lowering
sequence will automatically proceed.

(e) Upon passage of the train, the
bridge will automatically open. RR track
circuits will initiate the automatic
bridge opening and closing sequences.
(Estimated duration that the bridge will
remain closed for passage of rail traffic
is 10 to 12 minutes.} The bridge will
also be manually operable from two
locked trackside control locations (key
releases) on the approach spans, one on
each side of the movable span.

(f) The yardmaster will be provided -
with a remote Emergency Stop button
which, if pressed, will stop the bridge
operation, interrupt the lowering
sequence, and immediately return the
bridge to the open position. The
yardmaster will utilize this control
feature in the event a vessel operator
issues an urgent radio call to keep the
waterway open for immediate passage of
the vessel.

Dated: December 3, 1993.
J.C. Card,

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. 93-30979 Filed 12-17-93; 8:45 am]
BILLING CODE 4910-14‘-“

33 CFR Part 117
[CGD08-93-028]

Drawbridge Operation Regulstions;
Des Allemands Bayou, LA

- AGENCY: Coast Guard, DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: At the request of the Southern
Pacific Transportation Company (SPTC),

the Coast Guard is considering a change

to the regulation governing the
operation of the SPTC swing span
railroad bridge across Des Allemands
Bayou, mile 14.0, at Des Allemands, St.
Charles Parish, Louisiana. The new
proposed regulation would require four
hours advance notice for an opening of
the draw on weekends, and from 3 p.m.
to 7 a.m. Monday through Friday.
Presently, the draw opens on signal at
all times. This action will provide relief
to the bridge owner and should still
provide for the reasonable needs of
navigation.

DATES: Comments must be received on
or before February 3, 1994.

ADDRESSES: Comments should be
mailed to Commander {ob), Eighth Coast
Guard District, 501 Magazine Street,
New Orleans, Louisiana 70130-3396.
The Comments and other materials
referenced in this notice will be
available for inspection and copying in
room 1313 at this address. Normal office
hours are between 8 a.m. and 3:30 p.m.,
Monday through Friday, except
holidays. Comments may also be hand-
delivered to this address.

FOR FURTHER INFORMATION CONTACT: Mr.
John Wachter, Bridge Administration
Branch, at the address given above,
telephone (504) 589-2965.
SUPPLEMENTARY INFORMATION: Interested
persons are invited to participate in this
proposed rulemaking by submitting
written views, comments, data or
arguments. Persons submitting
comments should include their names
and addresses, identify the bridge, and
give reasons for concurrence with or any

recommended change in the proposal.

Persons desiring acknowledgment that
their comments have been received
should enclose a stamped, self-
addressed postcard or envelope.

The Commander, Eighth Coast Guard
District, will evaluate all
communications received and

determine a course of final action on
this proposal. The proposed regulation
may be changed in the light of
comments received.

Drafting Information

The drafters of this regulation are Mr.
John Wachter, project officer, and CDR
D. G. Dickman, project attorney.

Discussion of Proposed Regulation

Vertical clearance of the bridge in the
closed to navigation position is 3 feet
above high tide and 7 feet above low
tide. Navigation through the bridge
consists of barge tows, commercial
fishing boats, and recreational fishing
vessels. Data previously submitted by
the Louisiana Department of
Transportation for the Route LA 631
bridge, which is adjacent to the railroad
bridge, show that during the one year
period beginning April 1991 and ending
March 31, 1992 the monthly average
was 13 openings (approximately one
opening every three days). SPTC records
show that there are currently only six
navigational openings per month. There
are eight train crossings on the bridge
each day. .

Considering the few vessels that pass
the bridge, the Coast Guard feels that
vessel operators should be able to give
the bridge owner four hours notice for
a bridge opening during the proposed
closure times with little or no expense
or inconvenience to themselves. The
number to call for an opening of the
draw is 1-800~733-6950.

Although the adjacent State Route LA
631 bridge is required to open on four
hours notice at all times, SPTC wishes
to retain a bridge tender on its bridge on
weekdays from 7 a.m. to 3 p.m.

Federalism Implications

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the proposed rulemaking does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment,

Economic Assessment and Certification

This proposal is not considered a
significant regulatory action under
Executive Order 12866 and is not
significant under Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 26,
1979).

The economic impact of this proposal
is expected to be so minimal that a full
regulatory evaluation is unnecessary.
The basis for this conclusion is that
during the proposed regulated periods
there will be very little or no
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inconvenience to vessels using the
waterway. In addition, mariners
requiring the bridge openings are repeat
users of the waterway and giving the
bridge owner advance notice during the
proposed times should involve little or
no additional expense to them. Since

" the economic impact of this proposal is
expected to be minimal, the Coast Guard
certifies that, if adopted, it will not have
a significant economic impact on a
substantial number of small entities.

Environmental Impact

This proposed rulemaking has been
thoroughly reviewed by the Coast Guard
and it.has been determined to be '
categorically excluded from further
environmental documentation in
accordance with section 2.B.2.g.5 of
Commandant Instruction M16475.1B. A
Categorical Exclusion Determination
statement has been prepared and placed
in the rulemaking document.

List of Subjects in 33 CFR Part 117
Bridges.
Proposed Regulations

In consideration of the foregoing, the
Coast Guard proposes to amend part 117
of title 33, Code of Federal Regulations,
as follows:

- PART 117—-DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g).

2. Section 117.439 is revised to read
as follows:.

§117.439 ' Des Allemands Bayou.

(a) The draw of the S631 bridge, mile
13.9 at Des Allemands, shall open on
signal if at least four hours’ notice is
. given.

(b) The draw-of thé Southern Pacific
R.R. bridge, mile 14.0, shall open on
signal Monday through Friday from 7
a.m. to 3 p.m. At all other times the
draw shall open on signal if at least 4
hours’ notice is given.

Dated: December 3, 1993.

J.C. Card,

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

{FR Doc. 93-30980 Filed 12~17-93; 8:45 am)
BILLING CODE 4910-14-M

33 CFR Part 1'1_7
[CGD 08-93-024)-

Drawbridge Operation Reéulatlons;
Lower Grand River, LA

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: At the request of the Iberville
Parish School Board, the Coast Guard is
considering a change to the regulation
governing the operation of the swing
span bridge on LA 77 across the Lower
Grand River (Intracoastal Waterway,
Morgan City to Port Allen, Alternate
Route), mile 47.0 at Grosse Tete,
Iberville Parish, Louisiana. The
requested regulation would merely
revise the present afternoon closure
period by thirty (30) minutes to permit
the draw to remain closed to navigation
from 6 a.m. to 7:30 a.m. and from 2:30
p-m. to 4 p.m. on weekdays only, except
holidays, and only during the months
when local schools are in session. The
primary purpose of this requested
regulation is to provide school bus
traffic undelayed use of the bridge to -
serve a new school location during the
school year. Presently, the draw opens
on signal at all times, except that the
draw remains closed for passage of
school buses from 6 a.m. to 7:30 a.m.
and from 3 p.m. to 4:30 p.m. on :
weekdays only, except holidays, and
only during the months when local
schools are in session. .

This action will accommodate the
needs of local school bus traffic and
should still provide for the reasonable
needs of navigation.

DATES: Comments must be received on

or before February 3, 1994,

ADDRESSES: Comments should be
mailed to Commander (ob), Eighth Coast
Guard District, 501 Magazine Street,
New Orleans, Louisiana 70130-3396.
The comments and other materials
referenced in this notice will be
available for inspection and copying in
room 1313 at this address. Normal office
hours are between 8 a.m. and 3:30 p.m.,
Monday through Friday, except
holidays. Comments may also be hand-
delivered to this address.

FOR FURTHER INFORMATION CONTACT:

Mr. John Wachter, Bridge
Administration Branch, at the address
given above, telephone (504) 589-2965.
SUPPLEMENTARY INFORMATION: Interested
persons are invited to participate in this
proposed rulemaking by submitting
written views, comments, data or
arguments. Persons submitting
comments should include their names
and addresses, identify the bridge, and
give reasons for concurrence with or any

recommended change in the proposal.
Persons desiring acknowledgment that
their comments have been received
should enclose a stamped, self-
addressed postcard or envelope.

The Commander, Eighth Coast Guard
District, will evaluate all
communications received and
determine a course of final action on
this proposal. The proposed regulation
may be changed in the light of
comments received.

Drafting Information

The drafters of this regulation are Mr.
John Wachter, project officer, and CDR
D.G. Dickman, project attorney.

Discussion of Proposed Regulation

Vertical clearance of the draw in the
closed position is 2 feet above high tide.
Navigation through the bridge consists
of tugs with tows, commercial fishing
vessels and recreational craft. Data
previously submitted by Louisiana
Department of Transportation show that
from 6 a.m. to 7:30 a.m. and from 2:30
p.m. to 4 p.m., Monday through Friday,
about 1.5 vessels pass the bridge daily
during each proposed regulated period.

- Due to the final phase of a parish-wide

school consolidation and renovation
project being completed this summer,
two old schools have been closed and
the students and school personnel who
attended those schools have been
moved to a new facility. This move has
made it necessary to modify the school
dismissal times. The high school
students will be dismissed thirty (30)
minutes earlier than in the past. In order
to accommodate the new school
schedule it is necessary to adjust the
afternoon bridge closure to navigation to
2:30 p.m. to'4 p.m. in lieu of 3 p.m. to -
4:30 p.m. The present morning closure
from 6 a.m. to 7:30 a.m. will remain the
same. The Coast Guard feels that vessel
operators can easily become accustomed
to the new scheduled closure and since
only the afternoon closure has been
moved up by thirty (30} minutes, they
will be able to adjust their arrival at the
bridge to avoid the new closure period
with little or no inconvenience or
additional expense to themselves. This
new regulation will become effective
immediately upon Coast Guard Final
Rule publication and annually from
about August 15 (first day of the school
year} until about June 5 (last day of the
school year). During the summer
months, the regulation would not be in
effect. The proposed regulation will be
of great benefit to the local schools, the
school bus operators, the children that
ride the buses to and from the schools,

“and should have no significant impact

on navigation.



66324 Federal Register / Vol.

58, No. 242 /-Monday, December 20, 1993 / Proposed Rules '

Federalism Implications

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the proposed rulemaking does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Economic Assessment and Certification

This proposal is not considered a
significant regulatory action under
Executive Order 12866 and is not
significant under Department of
Transportation regulatory policies and
procedures (44 FR 11034: February 26,
1979).

The economic impact of this proposal
is expected to be so minimal that a full
regulatory evaluation is unnecessary.
The basis for this conclusion is that,
during the proposed regulated periods,
there will be very little inconvenience to
vessels using the waterway. In addition,
mariners requiring the bridge openings
are repeat users of the waterway and -
scheduling their arrivals to avoid the
proposed regulated periods should
involve little or no additional expense
to them. Since the economic impact of
this proposal is expected to be minimal,
the Coast Guard certifies that, if
adopted, it will not have a significant
economic impact on a substantial
number of small entities.

Environmental Impact

This rulemaking has been thoroughly
reviewed by the Coast Guard and it has
been determined to be categorically
excluded from further environmental
documentation in accordance with
section 2.B.2.g.5 of Commandant
Instruction M16475.1B. A Categorical
Exclusion Determination statement has
been prepared and placed in the
rulemaking document.

List of Subjects in 33 CFR Part 117
Bridges.

Proposed Regulations
In consideration of the foregoing, the

Coast Guard proposes to amend part 117

of title 33, Code of Federal Regulations,
as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continuses to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g).

_ 2.In section 117.478 paragraph (b) is
revised to read as follows:

§117.478 Lower Grand River.

* L4 * * -

{(b) The draw of the LA 77 bridge, mile
47.0 (Alternate Route) at Grosse Tete,
shall open on signal; except that, from
about August 15 to about June 5 (the
school year), the draw need not be
opened from 6 a.m. to 7:30 a.m. and
from 2:30 p.m. to 4 p.m., Monday
through Friday except holidays. The
draw shall open on signal at any time
for an emergency aboard a vessel.

* * * * ]
Dated: December 3, 1993.
]J.C. Card,

Rear Admiral, U.S. Coast Guard, Commander,

- Eighth Coast Guard District.

[FR Doc. 93-30981 Filed 12-17-93; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[OAQPS CA 38-14-6102; FRL-4815-4)
Approval and Promulgation of
Implementation Plans; California State

Impiementation Plan Revision; Ventura
County Air Potlution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of proposed rulemaking.

SUMMARY: EPA is proposing to approve
revisions to the California State
Implementation Plan (SIP) adopted by
the Ventura County Air Pollution
Control District (VCAPCD) on July 16,
1991 and June 16, 1992. The California
Air Resources Board (CARB) submitted
these revisions to EPA on October 25,
1991 and September 14, 1992, The
revisions concern the following rules
from the VCAPCD: Rule 62.6, Ethylene
Oxide—Sterilization and Aeration; Rule
71.1, Crude Oil Production and
Separation; and Rule 71.3, Transfer of
Reactive Organic Compound Liquids.
Rule 62.6 controls emissions of ethylene
oxide, a volatile organic compound
(VOC), from hospital sterilizers, while
Rules 71.1 and 71.3 control VOC
emissions associated with petroleum
production, processing, storage and
transfer. The intended effect of
proposing approval of these rules is to
regulate emissions of VOCs in

. accordance with the requirements of the

Clean Air Act, as amended in 1990
(CAA or the Act). EPA’s final action on
this notice of proposed rulemaking
(NPR) will incorporate these rules into
the federally approved SIP. EPA has
evaluated these rules and is proposing
to approve them under provisions of the

CAA regarding EPA action on SIP
submittals, SIPs for national primary
and secondary ambient air quality
standards and plan requirements for
nonattainment areas.

DATES: Comments must be received on
or before January 19, 1994.

ADDRESSES: Comments may be mailed
to: Daniel A. Meer, Rulemaking Section
I (A-5-3), Air and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105

Copies of the rule revisions and EPA’s
evaluation report of the rules are
available for public inspection at EPA’s
Region IX office during normal business
hours. Copies of the submitted rule
revisions are also available for ,
inspection at the following locations:

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 “‘L” Street,
Sacramento, CA 95814.

Ventura County Air Pollution Control
District, 702 County Square Drive,.
Venturd, California 93003.

FOR FURTHER INFORMATION CONTACT: Mae
Wang, Rulemaking Section II (A-5-3),
Air and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105, Telephone: (415)
744-1200.

SUPPLEMENTARY INFORMATION:

Background

On March 3, 1978, EPA promulgated
a list of ozone nonattainment areas
under the provisions of the Clean Air
Act, as amended in 1977 (1977 CAA or
pre-amended Act), that included the
Ventura County Area. 43 FR 8964, 40
CFR 81.305. Because this area was
unable to meet the statutory attainment

. date of December 31, 1982, California

requested under section 172(a)(2), and
EPA approved, an extension of the
attainment date to December 31, 1987.
40 CFR 52.238. On May 26, 1988, EPA
notified the Governor of California,
pursuant to section 110(a}(2)(H) of the
pre-amended Act, that the above
District’s portions of the California SIP
were inadequate to attain and maintain
the ozone standard and requested that
deficiencies in the existing SIP be
corrected (EPA’s SIP-Call). On
November 15, 1990, the Clean Air Act
Amendments of 1990 were enacted.
Public Law 101-549, 104 Stat. 2399,
codified at 42 U.S.C. 7401-7671q. In
amended section 182(a)(2}(A) of the
CAA, Congress statutorily adopted the
requirement that nonattainment areas
fix their deficient reasonably available
control technology (RACT) rules for
ozone and established a deadline of May
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15, 1991 for states to submit corrections
of those deficiencies.

Section 182(a)(2)(A) applies to areas
designated as nonattainment prior to
enactment of the amendments and
classified as marginal or above as of the
date of enactment. It requires such areas
to adopt and correct RACT rules
pursuant to pre amended section 172(b)
as interpreted in pre-amendment
guidance. ! EPA’s SIP-Call used that
guidance to indicate the necessary
corrections for specific nonattainment
areas. The Ventura County Area is
classified as severe 2; therefors, this area
was subject to the RACT fix-up
requirement and the May 15,1991
deadline.

- The State of California submitted
many revised rules for incorporation
into its SIP on October 25, 1991 and
September 14, 1992, including the rules
being acted on in this document. This
document addresses EPA's proposed

_ action for the following VCAPCD rules:
Rule 62.6, Ethylene Oxide—Sterilization
and Aeration; Rule 71.1, Crude Qil
Production and Separation; and Rule
71.3, Transfer of Reactive Organic
Compound Liquids. Submitted Rule
62.6 was found to be complete on
December 18, 1991, and Rules 71.1 and
71.3 were found to be complete on
November 20, 1992 pursuant to EPA’s
completeness criteria that are set forth
in 40 CFR part 51, appendix V3 and are
being proposed for approvel into the
SIP

Rule 62.6 controls emissions of
ethylene oxide, a VOC, from hospital
sterilizers. Rule 71.1 controls VOC
emissions during production, storage,
processing and separation of crude oil
and natural gas prior to custody transfer,
and Rule 71.3 controls VOC emissions
during transfer operations of reactive
organic compound liguids. VOCs
contribute to the production of ground
level ozone and smog. The rules were
adopted as part of the District’s efforts
to achieve the National Ambient Air

' Among other things, the pre-amendment
guidance consists of those portions of the proposed
Ppost-1987 ozonse and carbon monoxide policy that
concern RACT, 82 FR 45044 (November 24, 1987);
*“Issues Relating to VOC Regulation Cutpoints,
Deficiencies, and Deviations, Clarification to
Appendix D of November 24, 1987 Federal Register
Notice” (Blue Book) (notice of availability was
published in the Federal Register on May 25, 1988);
and the existing control technique guidelines
(CTGs). :

2 The Ventura County Area retained its
dasignation of nonattainment and was classified by
operation of law pursuant to sections 107(d) and
181(a) upon the date of enactment of the CAA. See
56 FR 56694 (November 8, 1991).

3 EPA adopted the completeness criteria on
February 18, 1990 (35 FR 5830) and, pursuant to
section 110(k){(1)}(A) of the CAA, revised the criteria
on August 26, 1991 (56 FR 42216).

Quality Standard (NAAQS) for ozone,
and Rules 71.1 and 71.3 were submitted
in response to EPA’s SIP-Call and the
section 182(a)(2)(A) CAA requirement.
The following is EPA's evaluation and
proposed action for these rules.

EPA Evaluation and Proposed Action

In determining the approvability of a
VOC rule, EPA must evaluate the rule
for consistency with the requirements of
the CAA and EPA regulations, as found
in section 110 and part D of the CAA
and 40 CFR part 51 (Requirements for
Preparation, Adoption, and Submittal of
Implementation Plans). The EPA
interpretation of these requirements,
which forms the basis for today’s action,
appears in the various EPA policy
guidance documents listed in footnote
1. Among those provisions is the
requirement that a VOC rule must, at a
minimum, provide for the
implamentation of RACT for stationary
sources of VOC emissions. This
requirement was carried forth from the
pre-amended Act.

For the purpose of assisting state and
local agencies in developing RACT
rules, EPA prepared a series of Control
Technique Guideline (CTG) documents.
The CTGs dre based on the underlying
requirements of the Act and specify the

resumptive norms for what is RACT

or specific source categories. Under the
CAA, Congress ratified EPA's use of
these documents, as well as other
Agency policy, for requiring States to
“fix-up” their RACT rules. See section
182(a)(2){(A). The CTG document
applicable to Rule 71.1 is entitled:
Control of Volatile Organic Compound
Equipment Leaks from Natural Gas/
Gaso{ine Processing Plants, CTG EPA-
450/2-83-007. The CTG documents .
applicable to Rule 71.3 are: Control of
Hydrocarbons from Tank Truck
Gasoline Loading Terminals, CTG EPA-
450/2-77-026; Control of Volatile
Organic Compound Leaks from Gasoline
Tank Trucks and Vapor Collection
Systems, CTG EPA-450/2-78-051; and
Control of Volatile Organic Emissions
from Bulk Plants, CTG EPA—450/2-77-
035. Since no applicable CTG document
exists for Rule 62.6, the rule was only
evaluated against EPA policy and
requirements regarding enforceability.
Further interpretations of EPA policy
are found in the Blue Book referred to
in footnote 1. In general, these guidance
documents have been set forth to ensure
that VOC rules are fully enforceable.and
strengthen or maintain the SIP.

VCAPCD Rule 62.6, Ethylene Oxide—
Sterilization and Aeration, is a new rule.
Its major provisions include control

limits for exhaust emissions, periodic
source testing for compliance

determinations, recordkeeping
requirements, and a compliance
schedule.

VCAPCD Rule 71.1, Crude Oil
Production and Separation, contains
se‘lrerql changes from the current SIP
rule:

1. Control system efficiency has been
limited to at least 90% by weight, and
Executive Officer discretion of
alternative control equipment has been
deleted. ’

2. Requirements for exempt tanks and
portable tanks have been added.

3. Requirements for control of
emissions from produced gas have been
added, including destruction efficiency
limits, )

4. Recordkeeping provisions have
been expanded and test methods have
been added.

VCAPCD Rule 71.3, Transfer of
Reactive Organic Compound Liquids,
includes the following significant
changes from the current SIP: -

1. The applicability of the rule has
been extended. :

2. Additional loading facility
requirements and delivery vessel
requirements have been included.

3. Operator inspection and repair
requirements, recordkeeping
requirements, and test methods have
been added.

EPA has evaluated the submitted
rules and has determined that they are
consistent with the CAA, EPA
regulations, and EPA policy. Therefore,
VCAPCD’s submitted Rule 62.6, Rule
71.1, and Rule 71.3 are being proposed
for approval under section 110(k){3) of
the CAA as mesting the requirements of
section 110(a) and part D,

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for -
revision to the state implementation

lan shall be considered separately in

ight of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Regulatory Process

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a mgulatog flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises and government entities
with jurisdiction over populations of
less than 50,000,
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SIP approvals under sections 110 and
301 and subchapter I, part D of the CAA
do not create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP-approval does
not impose any new requirements, it
does not have a significant impact on
any small entities affected. Moreover,
due to the nature of the Federal-state
relationship under the CAA, preparation
of a regulatory flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of state action.
The CAA forbids EPA to base its actions
concerning SIPs on such grounds.

Union Electric Co.v. US. E.P.A., 427
U.S. 246, 25666 (S.Ct. 1976); 42 U.S.C.
7410(a)(2).

This action has been classified as a
Table 3 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225). On
January 6, 1989, the Office of
Management and Budget (OMB) waived
Table 2 and Table 3 SIP revisions (54 FR
2222) from the requirements of section
3 of Executive Order 12291 for a period
of two years. EPA has submitted a
request for a permanent waiver for Table
2 and Table 3 SIP revisions. The OMB
has agreed to continue the waiver until
such time as it rules on EPA's request.
This request continues in effect under
Executive Order 12866 which
superseded Executive Order 12291 on
September 30, 1993.

List of Subjects in 40 CFR Part 52
Environmental protection, Air

pollution control, Hydrocarbons,

Intergovernmental relations, Ozone,

Reporting and recordkeeping

requirements. :
Authority: 42 U.S.C. 7401-7671q.
Dated: December 5, 1993.

Felicia Marcus, ’

Regional Administrator.

(FR Doc. 93-30969 Filed 12-17-93; 8:45 am]

BILLING CODE 8580-60-F

40 CFR Part 52
[CO 33-1-6013; FRL-4816-2]
Clean Alr Act Conditional and Limited

Approval and Promulgation of PM;,
implementation Plan for Colorado

AGENCY: U.S. Environmental Protection
Agency (EPA).
ACTION: Notice of proposed rulemaking.

SUMMARY: EPA proposes conditional
approval of the State implementation
plan (SIP) revisions submitted by
Colorado to achieve attainment of the

National Ambient Air Quality Standards
(NAAQS) for particulate matter with an
aerodynamic diameter less than or equal
to a nominal 10 micrometers (PM,o) in
the Denver area, including: control
measures; technical analysis (e.g.,
emission inventory, and attainment) and
other Clean Air Act (Act) SIP
requirements. The SIP revisions were
submitted to satisfy certain Federal
requirements for an approvable
moderate nonattainment area PM,o SIP
for Denver and, among other things,
contained enforceable control measures
and commitments to adopt additional
measures. One commitment remains
unfulfilled.

EPA is requesting comments on the
proposed conditional approval of the
SIP revisions. EPA will carefully
consider timely comment submissions
in determining further conditional
approval action.

EPA also proposes to approve the
control measures submitted to date by
Colorado to achieve the PM;o NAAQS
(excluding the unfulfilled commitment)
for their strengthening effect. EPA is
proposing to approve these measures for
this limited purpose because making
them federal?y enforceable will advance
the Clean Air Act’s (Act) NAAQS-
related air quality goals. By this
“limited” a'ﬁproval. EPA is not
proposing that these control measures
satisfy the specific Act requirement to
implement reasonably available control
measures (RACM) (including reasonably

. available control technology (RACT)) in

moderate PM;o nonattainment areas.

DATES: Comments on the conditional
approval action proposed in this notice
must be receive(f in writing by February
18, 1994, and should be labeled as
comments addressing the proposed
conditional approval. Comments on the
limited approval action proposed in this
notice must be received in writing by
January 19, 1994, and should be labeled
as comments addressing the proposed
limited approval.

ADDRESSES: Comments should be
addressed to: Douglas M. Skie, Chief,
Air Programs Branch, SIP Section
{8ART-AP), Environmental Protection
Agency, Region VIII, 999 18th Street,
Suite 500, Denver, Colorado 80202~
2466.

Copies of the State’s submittals and
other information are available for
inspection during normal business
hours at the following locations:
Environmental Protection Agency,
Regon VIII, Air Programs Branch, 999
18th Street, 6th Floor, South Tower,
Denver, Colorado 80202-2466; and
Colorado Air Pollution Control Division,

4300 Cherry Creek Dr. South, Denver,
Colorado 80222-1530.

FOR FURTHER INFORMATION CONTACT:
Callie Videtich at (303) 293-1754.

SUPPLEMENTARY INFORMATION:

I. Background

The Denver, Colorado area was
designated nonattainment for PM;o and
classified as moderate under sections
107(d)(4)(B) and 188(a) of the Act, upon
enactment of the Clean Air Act
Amendments of 1990.1 See 56 FR 56694
(Nov. 6, 1991); and 40 CFR 81.306
(specifying PM;o nonattainment
designation for the Denver metropolitan
area). The air quality planning
requirements for moderate PM,q
nonattainment areas are set out in part
D, subparts 1 and 4, of Title I of the
Act.2 ‘

The EPA has issued a *‘General )
Preamble” describing EPA’s preliminary
views on how EPA intends to review
SIPs and SIP revisions submitted under
Title I of the Act, including those State
submittals containing moderate PM,o
nonattainment area SIP requirements
(see generally 57 FR 13498 (April 16,
1992) and 57 FR 18070 (April 28,
1992)). Because EPA is describing its
interpretations here only in broad terms,
the reader should refer to the General
Preamble for a more detailed discussion
of the interpretations of Title I advanced
in this proposal and the supporting
rationaFe. In the conditional approval
and limited approval actions on the
Colorado moderate PM,o SIP for the
Denver nonattainment area, EPA is
proposing to apply its interpretations
considering the specific factual issues
presented. Thus, EPA will consider any
timely submitted comments before
taking final action on these proposals.

Those States containing initial
moderate PM;o nonattainment areas
(those areas designated nonattainment
under section 107{(d){4)(B) of the Act)
were required to submit, among other
things, the following plan provisions by
November 15, 1991:

1. Provisions to assure that RACM
(including such reductions in emissions
from existing sources in the area as may
be obtained through the adoption, at a

1The 1990 Amendments to the Clean Air Act
made significant changes to the Act. See Pub. L. No.
101-549, 104 Stat. 2399. References herein are to
the Clean Air Act, as amended ("‘the Act”). The
Clean Air Act is codified, as amended, in the U.S.
Code at 42 U.S.C. 7401, et seq.
" 1Subpart 1 contains provisions applicable to
nonattainment areas generally and Subpart 4
contains provisions specifically applicable to PMo
nonattainment areas. At times, subpart 1 and
subpart 4 overlap or conflict. EPA has attempted to
clarify the relationship among these provisions in
the “‘General Preamble” and, as appropriate, in
today's notice and supporting information.
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minimum, of RACT) shall be
implemented no later than December
10, 1993;

2. Either a demonstration (including
air quality modeling) that the plan will
provide for attainment as expeditiously
as practicable but no later than
December 31, 1994 or a demonstration
that attainment by that date is
impracticable;

3. Quantitative milestones which are
to be achieved every 3 years and which
demonstrate reasonable further progress
(RFP) toward attainment by December
31, 1994; and :

4. Provisions to assure that the control
requirements applicable to major

stationary sources of PMo also apply to .'

major stationary sources of PM;,
precursors except where the
Administrator determines that such
sources do not contribute significantly
to PM; levels which exceed the
NAAQS in the area. See sections 172(c),
188, and 189 of the Act.

Some provisions are due at a later
date. States with initial moderate PM,,
nonattainment areas were required to
submit-a permit program for the
construction and operation of new and
modified major stationary sources of
PM;0 by June 30, 1992 (see section
189(a)). Such States also must submit
contingency measures by November 15,
1993 which become effective without
further action by the State or EPA, upon
a determination by EPA that the area
has failed to achieve RFP or to attain the
PM;0 NAAQS by the applicable
statutory deadline. See sections
172(c)(9) and 57 FR 13510-13512 and
13543-13544. EPA will address these
requirements, as appropriate, in future
actions. -

11. This Action

Section 110(k) of the Act sets out
provisions governing EPA’s review of
SIP submittals {see 57 FR 13565-13566).
Section 110(k)(4) of the Act authorizes
EPA to approve a plan revision based on
a commitment of the State to adopt
specific enforceable measures by a date
certain, but not later than one year after
the date of approval of the plan revision.
Section 110(k)(4) further provides that
any such conditional approval shall be
treated as a disapproval if the State fails
to comply with such commitment.

EPA also has authority under sections
110(k)(3) and 301(a) of the Act to
approve, for the limited purpose of

‘strengthening the SIP, provisions that
do not meet specific Act requirements,
but which nevertheless advance the
Act’s overarching air quality protection
goals. As described below, EPA is
‘proposing to grant a conditional
"approval of Colorado’s SIP submitted for

the Denver moderate PM,¢
nonattainment area on June 7, 1993 and
a limited approval of the control
measures contained in that SIP and
subsequent submittals described below.

A. EPA’s Proposed SIP Processing

1. Proposed Conditional Approval

EPA is proposing to grant conditional
approval-of the Denver PM,o SIP as
adopted by the Csi-wado Air Quality

- Control Commission (AQYCC) on May 24,

1993 and submitted by the Governor of
Colorado on June 7, 1993. This
submittal contained, among other
things, several control measures,
commitments to adopt additional
specific control measures by a date
certain, and an attainment
demonstration based on the adoption of
all control measures, including those
that are the subject of commitments.
The State made a submittal dated
September 3, 1993 in which it fulfilled
two commitments (revising Regulations
No. 4 and No. 16). In addition, the State
submitted information on October 20,
1993 which fulfilled another
commitment (revising Regulation No. 1).
EPA is considering these additional
submittals in proposing the conditional
approval announced today.

The State’s submittal demonstrates
attainment of the PM,o NAAQS by
December 31, 19943 following the
adoption and implementation of the
commitments made by the State. At this
time, the State’s remaining commitment
is to revise permit limitations at two
stationary sources (Purina Mills and
Electron Corporation). The State has
committed to submit these permit
revisions to EPA no later than December
1, 1993.-The unfulfilled commitment
impacts, among other things, whether
the control measures will provide for
timely attainment of the PM,o NAAQS
and whether the RACM (including
RACT) requirement is met. Therefore,
EPA is proposing to conditionally

- approve Colorado’s submittal for the

Denver area. Once the State fulfills its
remaining commitment, EPA will
determine whether Colorado’s

3The Clean Air Act calls for attainment as
expeditiously as practicable but no later than
December 31, 1994. Section 188(c)(1). The State’s
submittal sometimes refers to December 31, 1994 as
the attainment date and at other times implies 1995

as the attainment date. EPA interprets that when the

State refers to attainment by 1995 it means

attainment by January 1, 1995. EPA is proposing to
conditionally approve the State’s demonstration on
the basis of the de minimis differential between the

. two dates and the fact that, at times, it refers to the

attainment date as December 31, 1994. The State -
should promptly inform EPA if EPA has in any
manner misinterpreted the date by which the State

is projecting attainment in the Denver Metropolitan

nonattainment area.

submittals for the Denver area satisfy
the applicable PM,o SIP requirements
and are fully approvable. EPA will
announce such action in the Federal
Register and provide an opportunity for
public comment and, if appropriate,
may announce such action as an
outgrowth of this notice. If EPA finalizes
the conditional approval proposed
today and the State fails to fulfill its
commitment, this conditional approval
will be converted to a disapproval 4 (see
section 110(k)(4)). '

As described in further detail in Part
I1.B.4. below, EPA has concerns about
the accuracy of the attainment
demonstration. These concerns stem
from information, contained in'a
technical appendix to the SIP,
suggesting that the contribution from
PM o precursors S was underestimated
in the attainment demonstration. Since
the SIP demonstrated attainment of the
150 pg/m3 24-hour PM,0 standard by
projecting that the control measures
(including the unfulfilled commitment)
would reduce worst-case 24-hour
ambient PMo levels to 149.9 ug/m3,
virtually any increase in secondary
PM¢ levels would result in predicted
violations of the standard.

Accordingly, EPA is requesting public
comment on its proposed conditional
approval of the SIP. Such comments
must be submitted by February 18,
1994, and should be labeled as
comments addressing the proposed
conditional approval. Through this
notice, EPA is also requesting the State

_to submit timely comments by February

18, 1994, addressing the issue of the
contribution of precursors to the
attainment demonstration and any other
information relevant to the
approvability of the attainment
demonstration. This issue is described
in more detail in Part I1.B.4. below and
in EPA’s Technical Support Document
(TSD) that is available for public review
at the EPA address indicated above.
EPA will carefully consider timely
submissions from the State and public

4 This approval will become a disapproval upon
EPA notification of the State by letter. EPA
subsequently will publish a notice in the “Notice's
Section” of the Federal Register announcing such
action and explaining its implications. If EPA
determines that it cannot issue a final conditional
approval or if the conditional approval is converted
to a disapproval, the sanctions clock under section
179(a) will begin. This clock will begin at the time
EPA issues a final disapproval or at the time EPA
notifies the State by letter that a conditional
approval has been converted to a disapproval.

S Primary emissions of sulfur dioxide, nitrogen
oxides, and volatile organic compounds can be
converted in the atmosphere to particulate sulfates,

. nitrates, and organic compounds that contribute to

PM ;¢ levels. These emissions, called PMyo
precursors, are also referred to as secondary
emissions in this notice.



66328 Federal Register / Vol. 58, No. 242 / Monday, December 20, 1993 / Proposed' Rules
in determining whether it should delegated to EPA under section 301[a) of Section 110{a}(2} of the Act provides
finalize this proposed conditional the Act which allow EPA to take actions that each implementation plan

approval. If necessary, EPA will
undertake further technical analysis of
this issue.

There are different scenarios that
could logically result from this
proposed conditional approval. EPA
may conclude it is appropriate to
finalize the proposed conditional
approval. Alternatively, if, for example,
the State fulfjlls its remaining
commitment (i.e., submits to EPA the
_ revised emission limits for Purina Miils

and Electron Corporation) and EPA
concludes that the control measures and
attainment demonstration are
sufficiently sound, EPA would consider
notifying the public, reopening the
public comment period, and proposing
full approval of the plan. EPA requests
gublic cemment on whether EPA would

e required to reopen the public
comment period before issuing such a
final full approval. Another alternative
is that EPA may conclude that the
attainment demonstration is inaccurate.
If 30, EPA would not grant the
conditional approval and would take
appropriate action, including working
with the State to address the deficiency.

2. Proposed Limited Approval

As described above, the
appropriateness of finalizing the
proposed conditienal approval will
depend on, among other things, EPA’s
conclusions regarding the accuracy of
the attainment demonstration after
considering public comments, the
State’s views, and other relevant
analysis. Nevertheless, the SIP
submitted to EPA by letter dated June 7,
1993 and the State’s subsequent
submittals fulfilling its commitments
contain control measures that will at
least make significant progress toward
the goal of attaining the PM;p NAAQS.
Accordingly, EPA is proposing to
approve these contral measures for the
limited purpose of strengthening the
SIP

A final “limited”’ approval would not
mean that EPA has approved the control
measures as satisfying the specific Act
requirement for the State to implement
RACM {including RACT) in moderate
PM,o nonattainment areas. See sections
172(c)(1) and 189(a)(1){C). Rather, a
limited approval of these measures by
EPA wouid mean that the emission
limitations and other control measure
requirements become part of the
applicable implementation plan and are
federally enforceable by EPA. See, e.g.,
sections 302{g) and 113 of the Act.

EPA may grant such a limited
approval under section 110(k}{3) of the
Act in light of the general autherity

necessary to carry out the purposes of
the Act. EPA requests comments within
January 19, 1994, on this proposed
limited approval of the plan. Comments
on the proposed limited approval
should be clearly labeled as such and

. should address whether the control

measures strengthen the SIP and
advance the PM) air quality protection
goal of the Act, not whether the SIP
meets specific Act requirements.

After considering any timely public
comments, EPA may immediately take
final action on the proposed limited
approval, perhaps even before the
public comment period on the proposed
conditional approval closes. EPA is
considering proceeding expeditiously
with the limited approval because of the
importance of adopting those control
measures submitted by the State into the
federally-enforceable applicable
implementation plan for Denver.

3. Summary of Proposed Actions

In sum, EPA is proposing two actions
on the SIP submittals described in this
document and supporting information—
a conditional approval and a limited
approval. EPA is proposing a
conditional approval and requesting
public and State comment on the
proposed conditional approval within
February 18, 1994.

EPA is also proposing to grant a
limited approval to the control measures
submitted to EPA thus far for Denver
and requests public comments within

- January 18, 1994, on this action. EPA

proposes to approve these measures and
make them federally enforceable
because they will make significant
notable progress toward the overarching
PM, attainment goal of the Act. In
finalizing a limited approval, EPA
would not be concluding that the
measures fully satisfy the specific Act
requirement to implement RACM

.. (including RACT) in moderate PM;o

nonattainment areas.

Finally, as indicated above, these two
proposed actions involve different
factual and legal determinations.
Therefore, EPA has tailored the time_
provided for public comment to reflect
this. For the same reason, after

. considering any timely public

comments, EPA may very well take final
actiens on these different proposals in
separate notices.

B. Analysis of State Submission

1. Procedural Background

The Act requires States to observe
certain procedural requirements in
developing implementation plans and
plan revisions for submission to EPA.

submitted by a State must be adopted
after reasonable notice and public '
hearing.s Section 116(1) of the Act
similarly provides that each revision to
an implementation plan submitted by a
State under the Act must be adopted by
such State after reasonable netice and
public hearing. .

The EPA also must determine
whether a submittal is complete and
therefore warrants further EPA review
and action (see section 110(k)}{1) and 57
FR 13565). The EPA’s completeness
criteria for SIP submittals are set out at
40 CFR part 51, appendix V {1992). The
EPA attempts to make completeness
determinations within 60 days of
receiving a submission. However, a
submittal is deemed complete by
operation of law if a completeness
determination is not made by EPA six
months after receipt of the submission.

After providing reasonable notice, the
State of Colorado held a public hearing

_on May 20, 1993 to entertain public

comment on the implementation plan
for Denver. Following the public
hearing, the plan was adopted by the
State. On June 7, 1993 the Governor
signed and submitted the proposed SIP
revision to EPA,

The SIP revision was reviewed by
EPA to determine completeness shortly
after its submittal, in accordance with
the completeness criteria set out at 40
CFR part 51, appendix 'V {1992). The
submittal was found to be complete on
June 15, 1993 and a letter dated June 15,
1993 was forwarded to the Governor
indicating the completeness of the
submittal and the next steps to be taken
in the review process.

As previously noted, the submittal
contained certain commitments to adopt
specific enforceable measures by a date
certain in the future. Most of these
commitments have been fulfilled and
submitted to EPA. Aftér providing
reasonable notice, the State of Colorado
held public hearings on August 20, 1992
and june 24, 1993 to entertain public
comments on revisions to Regulation
No. 4 regulating the sale of new
woodstoves and the use of certain
woodburning appliances during high
pollution days. On August 15, 1991 and
June 24, 1993 the State heard public
comments on the originally adopted,
and revisions to, Regulation No. 16
concerning material specifications for,
use of and cleanup of street sanding
materials. On August 19, 1993 a public
hearing was held to receive comments

¢In addition, section 172(c){7).of the Act requires
that plan provisions for nonattainment areas meet
1he applicable provisions of section 110{(a)(2).
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on Regulation No. 1 which contains
emissions limits at three Public Service
Company power plants and restricts the
use of oil as a back-up fuel. Following
the public hearings, Regulations No. 4,
No. 16 and No. 1 were adopted by the
State. On September 3, 1993 the
Governor signed and submitted the
revisions for Regulations No. 4 and No.
16. On October 20, 1993 the Governor
signed and submitted the Regulation
No. 1 revisions to EPA. On November
15, 1993 EPA informed the Governor
that the two submittals, to revise
Regulations No. 1, No. 4 and No. 16
were found to be administratively and
technically complete.

The unfulfilled commitment involves
control measures that bear on whether
Colorado’s PM, ¢ submittals for the
Denver area will meet, among other
things, the RACM (including RACT)
requirement and the requirement to
provide for timely attainment of the
PM,0 NAAQS in the area (or to
demonstrate that the moderate area
cannot practicably attain by the
applicable statutory deadline and

-therefore should be reclassified as
serious). Accordingly, as described in
Part Il. A. above, EPA proposes to
conditionelly approve the Colorado
PM;o SIP submittals for Denver
pursuant to section 110(k)(4} of the Act
and invites public comment on the
action.”

Finally, since the Denver PM,, SIP
requirements due November 15, 1891
were not submitted by that date, as
required by section 189(a)(2)(A) of the
Act, EPA made a finding, pursuant to
section 179 of the Act, that the State
failed to submit the SIP and so notified
the Governor in a letter dated December
16, 1991 (see 57 FR 19906 (May 8,
1992)). As noted, the Denver PM,, SIP
was submitted on June 7, 1993, EPA
found the submittal complete pursuant
to section 110(k){1) of the Act and
notified the Governor accordingly in a
letter dated June 15, 1993. This
completeness determination corrected
the State's deficiency (i.e., its failure to
submit a SIP for the area) and, therefore,
stopped the sanctions clock under
section 179 of the Act.

2. Accurate Emissions Inventory

Section 172(c)(3) of the Act requires
that nonattainment plan provisions
include a comprehensive, accurate,
current inventory of actual emissions
from all sources of relevant pollutants in
the nonattainment arsa 8, The emissions
inventory also should include a
comprehensive, accurate, and current
inventory of allowable emissions in the
area (ses, e.g., section 110{a)(2)(X)).
Because the submission of such
inventories is a necessary adjunct of an
area’s attainment demonstration (or
demonstration that the area cannot
practicably attain), the emissions
inventories must be received with the
SIP revision containing the
demonstration (see 57 FR 13539). -

Colorado submitted an emissions
inventory for base year 1989 (based on
actual emissions) and an emissions
inventory for attainment year 19959
(based on allowable emissions). The
winter 1989 inventory is intended to
represent all sources of primary PMjo, as
well as all sources of the PM;o
precursors (nitro, oxides and sulfur
dioxide (NOx angegOz)) The precursor
emissions are important because filter
analyses performed in conjunction with
chemical mass balance modeling
indicated that a significent portion .
(35%) of the PM;o monitored consisted
of secondary ammonium sulfate and
nitrate.

The winter time 1989 base yeer
inventory identified reentrained road
dust (44%), wood burning (18%) and
street sanding (8.5%) as the principal
contributors to primary PM,p. Other
primary PM,¢ sources include unpaved
road dust contributing 7% and point
sources contributing 4% of the total
PM;0.

The secondary emissions, 35% of
total PM;o, are divided between NOx
and SO;. For NOy, the stationary
sources contribute 44% of the total,
with vehicle exhaust at 35% and natural
gas from residential and commercial
usages at 13.5%. The prime sources of
SO; include stationary sources with
93% of the total SO, emissions and
vehicle exhaust with 5%. For further
details see the TSD which is available

for public review at the address
indicated at the beginning of this notice.

3. RACM (Including RACT) and Other
Control Measures

As noted, the initial moderate PM;q
nonattainment areas must submit
provisions to assure that RACM
(including RACT) are implemented no
later than December 10, 1993 (see
sections 172{(c)(1) and 189(a)(1){C)). The
General Preamble contains a detailed
discussion of EPA’s interpretation of
RACM (including RACT) (see 57 FR
13539-13545 and 13560-13561).

" Four source categories were identified
as the major contributors to the PM,o
nonattainment problem in Denver. The
following Table identifies these sources/
source categories, their respective
control measures and associated
emissions reductions expected to be
achieved in the Central Business District
(CBD), and the effective dates of these
measures. Many of the control measures
implemented in the CBD are also
implemented area-wide as indicated in
the TSD. Generally, the CBD is where
exceedances of the standard have
occurred and, therefore, an important
focus for the implementation of some of
the control measures. Note that when
comparing the 1989 base year actual
emissions inventory to the 1995
attainment year allowable emissions
inventory for the entire nonattainment
area there is actually an increase in
PM,o emissions. This is due to the fact

* that the suburban area of Denver has

grown over the past several years.
Nevertheless, the State demonstrates
timely attainment area-wide, assuming
adoption of the unfulfilled commitment.
To show timely attainment of the
standard, woodburning and effective
street sanding and sweeping controls
had to be developed. As a result of these
controls, as well as the other control
strategies (described further in the TSD),
the CBD shows a reduction in PM,o
emissions from base year 1989 to the
attainment year 1995, as well as .
demonstrates timely attainment of the
standard.

DENVER CENTRAL BusiNESS DISTRICT (CBD) PM,, Sip Control Strategies

) PM;o emissions Effective
Source Control redu(l:%on (tons/yr) date
Residential Wood Buming. (These control measures | High poftution day wood buming restriction program | ........ceeeeeveecesenneece Existing
are implementsd area-wide.). (and revisions). 8131/
93).

7As described previously, EPA also proposes a
limited approval of the PM;o control measures

8 The EPA fssued guidance on PM-10 emissions
inventories priar to the enactment of the Clean Air

submitted to date for Denver for the limited purpose  Act Amendments in the form of the 1987 PM-10

of strengthening the SIP.

SIP Development Guideline. The guidance provided

in this document appears to be consistent with the
revised Act.

9 See footnots 3.
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DENVER CENTRAL BUSINESS DISTRICT (CBD) PM;o Sip Control Strategies—Continued

PM;, emissions Effective
Source Control reduction (tons/yr) date
Requirements that new or remodeled construction | ........c.ccevreveveenene 1/1/93.
use a new cleaner wood burning approach.
Conversion program from existing wood buming t0 | ......cccceeevereeruenreacan, Fall 1992.
cleaner buming technology.
New stove and fireplace insert certification ...........cece. | teevvrereerenicenrennnennenes 1/1/93.
. - 146.7
Strest Sanding and Sweeping of Paved Streets. (Most | Material specifications for strest sanding matenial ...... | ...ccevververreneccnennn. -8/91.
of these control measures are Implemented area-
wide.). _
Local management plans.
Enhanced street sanding and sweeping in Central | .........cccoconevererecnnene 11/1/93.
Denver and the 1-25 Corridor.
129.1
Stationary SOUrces .........cccceveevvverrrerrerensnenans Minor point sources 01 12/1/93.

Mobile Sources. (These control measures are imple-

~ mented area-wide.).

Total reduction

Restrictions on oil uses

Regulation limits for precursor emissions

Urban bus particulate standards
Diesael fuel sulfur limitations
MAC light rail line

. International Airport
CommuterCheck program
ECOPass '
CU Student bus pass

Light duty vehicle, light duty truck NO, standards

Express bus service from Denver to new Dsenver

) | 1171793
) | 11/95¢.
12/10/93.

+604¢
173.6¢

s As with the RACM (including RACT) provisions of the SIP, these control measures are described further in the TSD.

vIn order to prevent growth in regional scale precursor emissions (NO, and SO,) from offsetting the benefits of emission reduction measures

in the CBD, allowable emission rates for stationary source PM,q precursor emissions will be limited through regulato

oil use restrictions and

precursor fimitations at three power plants. These measures are discussed in Part Il. B. 5., and in greater detalil in the TSD to this document.

cControls become enforceable measures on October 30

and will become effective on January 1, 1995.

, 1993. However, the controls are being implemented for maintenance of the NAAQS,

4 Emissions from mobile sources increase from 1889 to 1995. However, Iif the mobile source controls implemented as a result of the SIP had
not been made the projected increases would have been significantly higher. ‘ .
¢The “Total Reduction” shown does not equal the emission reductions and increases for the SIP’s credited contro! strategies depicted in the
Table above. The “Total Reductions” includes emission increases and decreases from a total of 16 source categories not all of which are rep-

resentad in the SIP’s control strate

les depicted in the Table above. The total percent reduction from all the sources within the CBD, including

SIP reduction strategies, Is 6.1% (173.6 tons/year) from the 1989 (actuals) base year to the 1995 (allowables) attainment year.

A more detailed discussion of the
individual source contributions and
their associated control measures
(including available control technology)
can be found in the TSD. As indicated,
the State is in the process of revising
emission limits for two sources and has
committed to submit those revisions to
EPA no later than December 1, 1993.
EPA has reviewed the State’s
documentation and proposes to
conclude that it adequately justifies the
control measures that will be
implemented. Therefore, by this
document, EPA is proposing to
conditionally approve the Denver PM;o
plan as meeting the RACM (including
RACT) requirement. See section
110(k)(4) of the Act. However, EPA has
some concerns about whether the
control measures contained in and
committed to in the SIP will provide for
timely attainment (see Part II. B. 4.,
below). While EPA's current judgement
is to propose to determine that

implementation of Colorado’s PM;¢
nonattainment plan for Denver,
including the unfulfilled commitment,
will result in the attainment of the PM,,
NAAQS by December 31, 1994, EPA
will give careful consideration to any
comments bearing on this proposed
determination.

In addition, as described Part II. A. 2.
above, EPA is proposing a limited
approval of the control measures
submitted by the State of Colorado,
excluding the outstanding revisions of
the permit limits at the two stationary
sources. EPA is proposing to grant a
limited approval to the submitted
control measures (with the above-
mentioned exclusions) because they
strengthen the existing SIP and
represent a significant improvement
over what is currently in the SIP. As
indicated above, EPA is not proposing
to fully approve these control measures
under section 110(k)(3) as satisfying the
specific requirement to implement

RACM (including RACT) in moderate
PM,o nonattainment areas.

4. Demonstration

As noted, the initial moderate PM,o
nonattainment areas must submit a
demonstration (including air quality
modeling) showing that the plan will
provide for attainment as expeditiously
as practicable but no later than
December 31, 1994 (see section
189(a)(1}(B) of the Act). Alternatively,
the State must show that attainment by
December 31, 1994 is impracticable.
Colorado conducted an attainment
demonstration using dispersion
modsling for primary PM,o and
proportional rollback modeling analysis
for secondary particulate concentrations
for the Denver area. This demonstration
indicates that the NAAQS for PM;¢ will
be attained in Denver by December 31,
1994 at a modeled concentration of
149.9 pig/m3 and will be maintained in
future years. (During review of technical
information supporting the SIP, EPA
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examined information relating to the
contribution of PM, precursors to
overall PM,, concentrations which
caused concern about the accuracy of
the SIP’s attainment demonstration. See
the information presented later in this
Part for further information about this
issue.) The 24-hour PM;o NAAQS is 150
micrograms/cubic meter (#g/m3), and
the standard is attained when the
expected number of days per calendar
year with a 24-hour average
concentration above 150 ug/m3 is equal
to or less than one (see 40 CFR 50.6).

_ The EPA recognizes that the margin
between the attainment demonstration
(149.9 pug/m3) and the 24-hour standard
(150 pg/m?3) is narrow. The standard will
be achieved only if the State adheres
strictly to the implementation of control
measures required by the SIP.

EPA’s concern about this narrow
margin is underscored by information
potentially bearing on the accuracy of
the attainment demonstration. During
review of the technical support
documentation of the SIP, EPA
examined information contained in
Volume 14, Appendix B which caused
concern about the accuracy of the SIP’s
149.9 pug/m3 attainment demonstration.
The information includes an analysis of
filter data and the conclusions
presented regarding those data. The
filter data were collected during 6 days
of PM,, concentrations above 120 pg/m3
{six of the nine samples exceeded the
24-hour 150 pg/m3 standard). The filters
were collected in February 1986, -
December 1987, December 1992 and
January 1993. The State conducted an
_ analysis of the filters, known as a
chemical mass balance analysis, which
involves examining and estimating,
from the monitoring filters, the
contribution of various sources with
respect to the recorded PMo levels.
Statistical analysis of the filter data,
presented in Volume 14, appendix B,
suggests that the contribution from PM,e
“precursors” (i.e., nitrogen oxides and
sulfur dioxides) in the base year winter
season may be 5.2 ug/m3 greater than
originally calculated. When this value is
proportioned to the attainment year, the
value of the precursor contribution to
total PM, is calculated as 9 pg/m3
greater than the precursor contribution
in the attainment demonstration. Since
the attainment demonstration provided
with the SIP is 149.9 pug/m3, virtuall
any increase in precursor PM,q levels
would result in predicted violations of
the standard.

The methods that should be employed
to analyze the filter data and how to
consider such information in light of
other available. data involve complex
technical judgments. Because of this,

the EPA, in this notice, is encouraging
the State to submit timely comments

-addressing the issue of the precursor

contribution to the attainment
demonstration and any other
information relevant to the accuracy of
the attainment demonstration. As
indicated in Part II. A. above, EPA will
determine whether to finalize the
proposed conditional approval or take
alternative action after considering,
among other things, the information that
the State and public submit relating to
the precursor issue and the accuracy of
the attainment demonstration.

Finally, because there have been no
exceedances of the annual average PMio
standard in the Denver metro area;an
attainment analysis of the annual
standard was not performed. EPA
proposes to find that the controls
adopted to protect the 24-hour standard
are sufficient to maintain the annual
standard. The control strategy used to
achieve the 24-hour standard is
summarized in the part above titled
“RACM (including RACT) and Other
Control Measures.” For a more detailed
description of the attainment
demonstration and the control strategy,
see the TSD accompanying this
document.

5. PM,o Precursors

The control requirements which are
applicable to major stationary sources of
PM,0, also apply to major stationary
sources of PM,¢ precursors unless EPA
determines such sources do not
contribute significantly to PM,o levels in
excess of the NAAQS in that area (see
section 189(e) of the Act). The General
Preamble contains guidance addressing
how EPA intends to implement section
189(e) (57 FR 13539-13540 and 13541~
13542).

An analysis of air quality and
emissions data for the Denver
nonattainment area demonstrates that
exceedances of the PM;o NAAQS are

. attributable both to direct particulate

matter emissions from wood burning,
street sanding, street sweeping, and
other mobile sources, and to precursor
emissions from stationary sources.
Further, the dispersion and chemical
mass balance modeling for base year
1989 identified precursor emissions of
NOx and SO; as contributing 35% to the
ambient PM;g concentration.
{Percentage contribution from A
reconciliation results of the two models
on the highest monitored day, December
17, 1987, at the Welby site.)
Consequently, major stationary sources
of these precursors are required to
comply with all control requirements of
the PM,o nonattainment area plan
which apply to major stationary sources

of PMyg (i.e, RACT for moderate areas,
best available control technology
(BACT!) for serious areas, and New
Source Review (NSR) permitting control
requirements). v
s indicated above, EPA proposes to
conditionally approve the State’s .
submittal as meeting RACM (including
RACT). EPA’s proposed conditional
approval of RACT extends to those
control requirements applicable to the
major stationary sources of PM;o
precursars. Specifically, EPA proposes
to find that the emission limits and
commitments mentioned above are -
reasonable and conditionally
approvable because they provide for
timely attainment of the PM;o NAAQS.
Additionally, these measures help
ensure maintenance of the NAAQS. The
State is currently in the process of
developing a NSR program for new and
modified major stationary sources of
PM, precursors. This requirement was
dug independently of the specific PMo
requirements addressed in this
document. EPA will act on the NSR
requirement in a separate notice.

- Further discussion of the data and

analyses addressing the contribution of .
precursor sources in this area is
contained in the TSD accompanying

this document.

6. Quantitative Milestones and

" Reasonable Further Progress (RFP)

The PM,; nonattainment area plan
revisions demonstrating attainment
must contain quantitative milestones
which are to be achieved every three
years until the area is redesignated
attainment and which demonstrate RFP,
as defined in section 171(1), toward
attainment by December 31, 1994 (see
section 189(c) of the Act). RFP is
defined in section 171(1) as such annual
incremental reductions in emissions of
the relevant air pollutant as are required
by part D or may reasonably be required
by the Administrator for the purpose of
ensuring attainment of the applicable
NAAQS by the applicable date.

In considering tge quantitative
milestones and RFP provisions for this
initial moderate area, EPA has reviewed
the attainment demonstration for the
area to determine the nature of any
milestones necessary to ensure timely
attainment and whether annual
incremental reductions should be
required in order to ensure attainment
of the PM,;0 NAAQS by December 31,

1994 (see section 171(1) of the Act). EPA .

is proposing to conditionally approve
the PM;, SIP for the Denver
nonattainment area as demonstrating
attainment by December 31, 1994. EPA
is also proposing to conditionally
approve the submittal as satisfying the
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initial quantitative milestone
requirement 10 and proposes to
conditionally find that the emissions .
reductions projected meet RFP.

Further, to demonstrate continued
meintenance of the standard, the State
has adopted new allowable emission
limitations for three Public Service
Company sources—Cherokee, Arapahoe
and Valmont. (In the original June 7,
1993 SIP submittal, the Governor
committed to adopt and submit these
limits by October 30, 1993. The adopted
limits were submitted to EPA on
October 20, 1993.) The effective date of
the new limits is January 1, 1995. These
limits will further reduce precursor
emissions in order to assure on-going
maintenance of the NAAQS through
1997.

The assurance that the initial
milestone and reasonable further
progress will be achieved is based upon
the State adopting and implementing
the particular control measures
contained in the SIP which are
addressed in Part II. B. 3. “RACM
(including RACT) and Other Control
Measures” of this document. However,
this includes consideration of a
commitment which has not yet been
met or submitted to EPA as enforceable
emission limits through permits or
regulation revisions (i.e., permit limits
at Purina Mills and Electron
Corporation). Consequently, EPA is
conditionally approving these control
measures as meeting RACM (including
RACT) and thus is also proposing to
conditionally approve the SIP as
meeting the initial milestone and
reasonable further progress.

7. Enforceability Issues

All measures and other elements in
the SIP must be enforceable by the State
and EPA (see sections 172(c)(6) and
110(a)(2)(A) of the Act and 57 FR
13556). The EPA criteria addressing the
enforceability of SIPs and SIP revisions
were stated in a September 23, 1987
memorandum (with attachments) from J.
Craig Potter, Assistant Administrator for
Air and Radiation, et al. {see 57 FR
13541). Nonattainment area plan
provisions must also contain a program
that provides for enforcement of the
control measures and other elements in
the )S[P (see section 110(a)(2)(C) of the
Act).

The State of Colorado has a program
that will ensure that the measures

10The emissions reduction progress made prior to
the attainment date of December 31, 1994 (only 46
days beyond the November 15, 1994 milestone dats)
will satisfy the first milestone requirement (57 FR
13539). The de minimis timing differential makes
it administratively impracticable to require separate
milestone and attainment demonstrations.

contained in the SIP are adequately
enforced. In addition to the specific
authority cited under descriptions of the
control measures, the State’s Attorney
General has provided an opinion citing
the authorities contained in the
Colorado Air Pollution Prevention and
Control Act which provide the State
with the authority to enforce state air
regulations against local entities, and
enforce local air pollution requirements
when local entities fail to do so. This is
consistent with section 110(a)(2)(E) of
the Act. '

The Air Pollution Control Division
(APCD) has the authority to implement
and enforce all emission limitations and

" control measures adopted by the AQCC,

as provided for in CR.S. 25-7-111. In
adgition, C.R.S. 25-7-115 provides that
the APCD shall enforce compliance with
the emission control regulations of the
AQCGC, the requirements of the SIP, and
the requirements of any permit. Civil
penalties of up to $15,000 per day per
violation are provided for in C.R.S. 25~
7-122 for any person in violation of
these requirements, and criminal
penalties are provided for in C.R.S. 25-
7-122.1. Thus, the APCIQ has adequate
enforcement capabilities to ensure
compliance with the Denver PM,o SIP
and the State-wide regulations.

The particular control measures
contained in the SIP submittals apply to
the types of activities identified in Part
II. B. 3. and the discussion following,
including: residential wood burning;
sanding and sweeping of paved roads;
mobile sources; and reductions of
secondary particulates from major ,
stationary sources. As explained in the
following discussion, the control
measures appear to be adequately
enforceable. Accordingly, EPA is
proposing to conditionally approve the

_ control measures and also grant limited

approval of the measures to strengthen
the federally approved SIP. However,
EPA will form a judgment about the
enforceability of the control measures to
be submitted in fulfillment of the State’s
commitment when EPA receives and
reviews those measures. The TSD
contains further information about
enforceability requirements, including a
discussion of the personnel and funding
intended to support effective
implementation of the control measures.
a. Residential Wood Burning Controls.
1. High Pollution Day Wood Burning
Restrictions: Regulation No. 4 requires
the APCD to implement and enforce
wood burning restrictions in areas
without existing local enforceable
ordinances. To ensure proper
enforcement, the APCD contracts with
local health departments to execute the
enforcement provisions of the

Regulation. In communities where local
ordinances regulating wood burning
were in place prior to January.1, 1990,
the local government is responsible for
enforcement of its ordinance, including
issuing fines, penalties, warnings, and
conducting inspections. (Local
ordinances cover approximately 85% of
the Denver metro area.) The State has
authority to enforce local ordinances, in
place prior to January 1, 1990, if local
governments fail to do so.

2. Clean Wood Burning Technology
for New or Remodeled Construction:
Beginning on January 1, 1993 state law
requires that new or remodeled
fireplaces in new or remodeled
structures must be gas appliances,
electric devices, or low emissions
fireplace inserts meeting the EPA Phase
Il New Source Performance Standard
(NSPS) or State adopted Phase III
requirements. (EPA’s Phase Il and
Ccﬁorado's Phase III requirements are
equivalent.) Under the law, the fireplace
restrictions must be adopted as building
code revisions by each local government
and be enforced through the normal
code enforcement programs of each
community. This requirement became
effective on January 1, 1993.

3. Encourage Conversion of Existing
Wood Burning Units to Cleaner Burning
Technology: Legislation passed in 1992
required that the lead air quality
planning organization (the Regional Air
Quality Council) develop and
implement a financial incentive
program to provide subsidies toward the
purchase of new cleaner technologies.
Additionally, retailers must report the
number of purchases of certified stoves
or inserts, and gas or electric fireplaces
to the Colorado Department of Revenue
and submit a $1 fee for each .
certification of conversion. Under the
program, the Department of Revenue is
responsible for tracking conversions to
cleaner technologies, reported by
retailers, and reporting the status of the
conversion program to the AQCC.

4. New Stove and Fireplace Insert
Certification: State law prohibits the
resale and/or installation of any
uncertified wood burning device in the
metro Denver area after January 1, 1993.
The law is enforced through the
building code provisions of the various
local governments within the Denver
area.

b. Street Sanding and Cleaning
Controls. 1. Material Specifications for
Street Sanding Material: Regulation No.
16 sets specifications for fines and
durability of new and recycled sanding
materials, and requires that sand
providers and users conduct testing and
report the quality of sanding materials
and amounts used during the winter
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season to the APCD. The Regulation is
enforced through authority provided to
the State by statute.

2. Local Management Plans:
Regulation No. 16 requires State and
local agencies that apply street sand to
- develop and submit a plan for reducing

their use of sand by 20% from 1989 base
year levels. The agencies are required to
adopt ordinances or resolutions to
support the plans, to submit the plans
by September 30, 1993, and to
implement the plans by November 1,
1993. The agencies are also required to
submit annual reports to the APCD
documenting the reductions in sand use
achieved through implementation of the
plans. The Regulation is enforced
through authority provided to the State
by statute.

3. Enhanced Street Sandmg and
Sweeping Practices in Central Denver
and the Interstate 25 Corridor:
Regulation No. 16 requires Denver to
implement a management plan
providing for a 30% reduction in sand
use. In addition, the SIP requires Denver
to sweep all streets in the CBD within
four days of a sanding event. Because of
modeled violations of the NAAQS in the
I-25 corridor south of the CBD, the SIP
requires the Colorado Department of
Transportation (CDOT) to sweep I-25
and its ramps within four days of a
sanding event. The Regulation is
enforced through authority provided to
the State by statute.

c. Other Mobile Source Emission
Reduction Measures. The SIP contains a
variety of mobile source control .
measures included in the 1990 Clean
Air Act Amendments in addition to the
street sanding and sweeping controls.
These mobile source measures include
the new light-duty vehicle, light-duty
truck NOy standards, urban bus
particulate standards, and diesel fuel
sulfur limitations. Particulate emission
reductions are also incorporated for two
existing State programs, the diesel
inspection and maintenance program
and the oxygenated fuels program
(Regulations 12 and 13). These programs
were developed independently from the
PM, SIP but are included because of
their particulate matter reduction
benefit. The Act required programs are
enforced by the federal government
while the State regulations are enforced
by the APCD.

The SIP also includes a number of
transportation control measures to slow
growth in vehicle miles travelled. These
are not measures that were developed
specifically for the SIP, but measures
_ that are already planned or underway in
the Denver area and accounted for in the
meobile source modeling for the
attainment year. These measures are

.assumed to be implemented by 1995.

and have been included in the
transportation modeling supporting the
attainment and maintenance
demonstrations. The Regional

" Transportation District (RTD) is

implementing these measures through
its Transit Development Plan which has
been adopted by the RTD Board of
Directors.

The measures for which the SIP takes

- credit within the transportation

modeling include the MAC Light Rail
Line and additional express bus service
to the new Denver International Airport.
Also, several programs aimed at
attracting new ridership are being
implemented. These new programs
include the CommuterCheck program, .
ECOPass, and the CU Student Pass
Program. Through the implementation
of these and other marketing programs,
transit ridership is expected to increase
by 20% between 1989 and 1995. A
complete description of the measures
included in the SIP is found in Section
VIII of the SIP.

The Act requires.that all federally
funded transportation measures be
included in a conforming Regional
Transportation Plan and Transportation
Improvement Program (TIP). Because
the implementation of these measures
must conform to the SIP, any changes to
the federally funded measures included
in the attainment demonstration must
go through a conformity analysis before
they can be implemented. The existing
TIP has been found to conform with the
SIP. Currently, the local metropolitan
planning organization is revising its
Regional Transportation Plan as
required by the Intermodel Surface
Transportation Efficiency Act. The .
conforming transportation plan was
adopted in October 1993.

d. Stationary Source Measures. To
control emissions from stationary
sources, Colorado (APCD) enforces both
permit limitations and regulations
through authority provided under State
statute. The June 7, 1993 SIP submittal
contains commitments for the State to
revise permit limitations at two
stationary sources and to revise
Regulation No. 1 to control emissions at
stationary sources. The Governor |,
submitted the revisions to Regulation
No. 1 on October 20, 1993. The
commitment to revise permit limitations
at two stationary sources must still be
fulfilled. The State is scheduled to
fulfill the commitment by December 1,
1993. See the discussion under Part II.
D. contained in the TSD for more
information on the permit and

- . regulation revisions at statmnary

sources. v

8. Contingency Measures

As provided in section 172(c)(9) of the
Act, all moderate nonattainment area
SIPs that demonstrate.attainment must
include contingency measures (see
generally 57 FR 13510-13512 and
13543-13544). These measures must be
submitted by November 15, 1993 for the
initial moderate nonattainment areas.
Contingency measures should consist of
other available measures that are not
part of the area’s control strategy. These
measures must take effect without
further action by the State or EPA, upon
a determination by EPA that the area
has failed to make RFP or attain the
PM,;0 NAAQS by the applicable
statutory deadline. Colorado chose to
submit the contingency measures
separate from the PM;o SIP
requirements addressed in this
document. EPA will take separate action
on the contingency measures when they
are submitted by the State or as
otherwise appropriate.

II1. Request for Public Comments

The EPA is requesting comments on
all aspects of this proposal. As indicated
elsewhere in this document, EPA will
consider any comments received by
February 18, 1994, on the
appropriateness of the proposed
conditional approval action. In addition,
EPA will consider any comments
received by January 19, 1994, on the
proposed limited approval of the control
measures. Comments should be labeled
in a manner clearly indicating whether
they address the conditional approval
proposed, limited approval proposed or

-both proposals. Any combined

comments addressing both proposed
actions must be received by January 19,
1994, (i.e., the close of the comment
penod on the proposed limited
approval).

IV. Executive Order 12866

The OMB has exempted this rule from
the requirements of section 6 of
Executive Order 12866.

V. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C 603
and 604. Alternatively, EPA may certify
that the rule will not {ave a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

IP approvals under sections 110 and
301, and 'subchapter I, part D of the Act
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and conditional SIP approvals under
section 110 and subchapter I, part D of
the Act do not create any new
requirements, but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP-approval does not impose
any new requirements, I certify that it
does not have a significant impact on
small entities affected. Moreover, due to
the nature of the Act, preparation of a
regulatory flexibility analysis would
constitute federal inquiry into the
economic reasonableness of state action.
The Act forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co.v. U.S. E.P.A., 427
U.S. 246, 25666 (S.Ct. 1976); 42 U.S.C.
7410{a)(2).

If the conditional approval is
converted to a disapproval under
section 110(k)(4), the disapproval will
not affect any existing state
requirements applicable to small
entities. Federal disapproval of the State
submittal does not affect its state-
enforceability, Moreover, EPA’s
disapproval of the submittal does not
impose a new federal requirement.
Therefore, EPA certifies that such
disapproval action would not have a
significant impact on a substantial
number of small entities because it
would not remove existing state
requirements nor substitute a new
federal requirement.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Nitrogen
dioxide, Particulate matter, Reporting
and recordkeeping requirements, Sulfur
dioxide, and Volatile organic
compounds. )

Authority: 42 U.S.C. 7401-7671q.

Dated: December 2, 1993.

Jack W. McGraw,

Acting Regional Administrator.

{FR Doc. 93-30970 Filed 12-17-93; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Parts 52 and 81

[OHO6—-1-5069, OHO1-1-5046, OH32-1--
5776; FRL-4813-4]

Approval of Maintenance Plan and
Designation of Areas for Air Quality
Planning Purposes; Ohlo

AGENCY: United States Environmental
Protection Agency (USEPA).

ACTION: Praposed rule.

SUMMARY: This action responds to a
request from the State of Ohio to
redesignate Columbiana, Jefferson and

Preble Counties, Ohio to attainment for
ozone based on supporting monitoring
data the State has submitted. Under the
Clean Air Act (CAA), area designations
can be changed if sufficient data is
available to warrant such change.
USEPA is proposing to disapprove the
redesignation requests for these areas as
revisions to Chio’s State
Implementation Plan {SIP) for ozone.
The redesignations are being
disapproved because the areas lack
maintenance plans and adequate
demonstrations that the improvement in
air quality was due to permanent and
enforceable emissions reductions. In
addition, USEPA must approve
corrections of the enforceability
deficiencies in the volatile organic
compound (VOC) reasonably available
control technology (RACT) rules before
these areas can be redesignated to
attainment for ozone. .

DATES: Comments on this requested

redesignation and SIP revision, and on

the proposed USEPA action must be

received by January 19, 1994.

ADDRESSES: Written comments should

be sent to: i

William L. MacDowell, Chief,
Regulation Development Section, Air
Enforcement Branch (AE-17J), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Illinois, 60604.

U.S. Environmental Protection Agency,
Region 5, Air and Radiation Division,
77 West Jackson Boulevard, Chicago,
Illinois, 60604.

FOR FURTHER INFORMATION CONTACT:

Angela Lee, Regulation Development

Section,Air Enforcement Branch (AE-

17]), U.S. Environmental Protection

Agency, 77 West Jackson Boulevard,

Region 5, Chicago, Illinois, 60604, (312)

353-5142.

" SUPPLEMENTARY INFORMATION: Under

section 107(d) of the pre-amended Clean
Air Act (CAA), the United States-
Environmental Protection Agency
(USEPA) promulgated the ozone
attainment status for each area of every
State. For Ohio, USEPA designated
Columbiana, Jefferson and Preble
Counties as nonattainment areas for
ozone. See 43 FR 8962 (March 3, 1978),
and 43 FR 45993 (October 5, 1978). On
November 15, 1990, the Clean Air Act
Amendments of 1990 (CAAA) were
enacted. Public Law No. 101-549, 104
Stat. 2399, codified at 42 U.S.C. 7401~
7671q. Pursuant to section 107(d)(4)(A)
of the amended Act, the Preble County
Area, Steubenville Area, and
Columbiana County Area in Ohio
retained their designations of
nonattainment for ozone as a result of
monitored violations of the ozone

National Ambient Air Quality Standard
(NAAQS) during 1988 and 1989.

The Steubenville Area consists of
Jefferson County which is a transitional
nonattainment area for ozone. Preble
County is also a transitional
nonattainment area for ozone.
Columbiana County is an incomplete
data nonattainment area for ozone. See
56 FR 56694 (November 6, 1991). The
Ohio Environmental Protection Agency
(OEPA) requested that Preble County be
redesignated to attainment in a letter to
USEPA dated May 23, 1986. The OEPA
re(éuested the redesignation of Jefferson
and Columbiana Counties to attainment
in a letter to USEPA dated July 14, 1986.

USEPA has provided guidance on the
redesignation process as set forth in
section 107(d}(3)(E) of the amended Act
in two memoranda. The first, dated
September 4, 1992, was issued by John
Calcagni, Director, Air Quality
Management Division, Subject:
Procedures for Processing Requests to
Redesignate Areas to Attainment

. (Redesignation Memorandum). The

second, dated September 17, 1993, was
signed by Michael Shapiro, Acting
Assistant Administrator for Air and
Radiation, Subject: State
Implementation Plan (SIP)
Requirements for Areas Submitting
Requests for Redesignation to
Attainment of the Ozone and Carbon
Monoxide (CO) National Ambient Air
Quality Standards (NAAQS) on or after
November 15, 1992. These guidance
memoranda were used in the evaluation
of Ohio’s submittal.

After careful review of the request and
supporting data, USEPA has concluded
that Ohio has not demonstrated that its
request meets all of the requirements for
redesignation pursuant to CAA section
107(d)(3)(E). Section 107(d)(3)(E)
requires that USEPA make the
determination that certain criteria have
been met before redesignating a
nonattainment area to attainment. The
required criteria are discussed in the
following sections.

- Section 107(d)(3)(E)(i). USEPA Must

Determine That the Area Has Attained
the National Ambient Air Quality
Standard (NAAQS)

Consistent with the requirements of
40 CFR 50.9, the most recent three years
of ozone air quality monitoring data,
1990-1992, for Preble, Jefferson and
Stark Counties do not show any
violations of the ozone NAAQS during
that period. Since there are no monitors
in Columbiana County, the monitoring
data for Stark County, which is located
upwind of Columbiana County, is used
in the evaluation of the air quality in
Columbiana County. '
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Section 107(d)(3)(E) (ii) and (v). USEPA
Must Have Fully Approved the
Applicable Implementation Plan for the
Area Under Section 110(k) and the
State Containing Such Area Must Have
Met all Requirements Applicable to the
Area Under Section 110 and Part D

In 1980, USEPA fully approved
Ohio’s SIP for Columbiana, Jefferson
and Preble Counties as meeting the
requirements of section 110(a)(2) and
part D of the 1977 Act. (45 FR 72143,

45 FR 72122, 56 FR 56694, 45 FR
72122). The amended Act, however,
modified section 110(a)(2) and, under
part D, revised section 172 and added
new requirements for classified
nonattainment areas. For purposes of
redesignation, to meet the requirement

that the SIP contain all applicable
requirements under the Act, USEPA has
reviewed the SIP to ensure that it
contains all measures that were due
under the amended Act prior to or at the
time the State submitted a complete
redesignation request. Because the State
submitted its redesignation request prior
to enactment, the measures that are
applicable are those that were due upon
enactment or prior to redesignation.
These requirements are identified and

reviewed below.

A. Section 110 Requirements

Although section 110 was amended
by the 1990 Amendments, the SIP for
Columbiana, Jefferson and Preble
Counties meets the requirements of
amended section 110(a)(2). A number of
requirements did not change in
substance—section 110(a)(2)(B);-(C);
(E)i) and (ii); (F); (G); (H); (); (L) and -
(M)—and, therefore, USEPA believes
that the pre-amendment SIPs met these
requirements. A few of the other
requirements deserve a more detailed
analysis; this analysis is located in the
TSD which is available at the USEPA
address listed in the addresses section
of this proposal. USEPA believes that
the State has met these requirements.

B. Part D Requirements

Before Colurnbiana, Jefferson and
Preble Counties may be redesignated to
attainment, the State must have fulfilled
the applicable requirements of part D for
these areas. Under part D, an area’s
classification indicates the requirements
to which it will be subject. Subpart 1 of
part D sets forth requirements
applicable to nonattainment areas
regardless of classification. Subpart 2 of
part D establishes additional
requirements for classified ozone
nonattainment areas. The three counties
for which Ohio seeks redesignation are
not classified. (See 56 FR 56694,

codified at 40 CFR 81.336). Therefore, in
order to be redesignated, the State must
meet the ap licable requirements of
subpart 1 of part D—specifically
sections 172}J ) and 176—for these areas.

1. Section 172 General Requirements

Section 172(c) sets forth general
requirements applicable to all
nonattainment areas. Under section
172(b), the section 172(c) requirements
are applicable as determined by the
Administrator, but no later than 3 years
after an area has been designated as
nonattasinment. With the exception of
the RACT requirement, the
Administrator has not established a date
earlier than November 15, 1993 for
submittals for transitional areas. For
RACT, USEPA provided in the General
Preamble that States must correct all
enforceability deficiencies in existing
RACT rules prior to the redesignation of
ozone nonattainiment areas that are not
classified. (See 57 FR 13498, 13525). For
incomplete data areas, USEPA also
established in the General Preamble an
earlier due date, November 15, 1992, for
the New Source Review (NSR)
submittal. (See 57 FR 13527). Since the
redesignation requests were submitted
prior to November 15, 1992, the section
172 requirements with the exception of
RACT are not applicable for purposes of
redesignating the Columbiana, Jefferson
and Preble county nonattainment areas.
With respect to RACT, States must
correct enforceability deficiencies of the
existing RACT rules before transitional
and incomplete data areas can be
redesignated.! (See 57 FR 13525). Ohio’s
RACT rules at the time the
redesignation requests were submitted
contained enforceability deficiencies.
The corrections to the RACT rule
deficiencies, submitted by Chio on
August 24, 1990, have not yet been
approved by USEPA. Therefore, the
State does not have a fully approved SIP
meeting the requirements of part D for
these areas.

2. Section 176 Conformity Plan
Provisions

Section 176 of the Act requires States
to develop transportation/air quality
conformity procedures which are
consistent with federal conformity
regulations and to submit these
procedures as a SIP revision by
November 15, 1992. USEPA has not
promulgated final conformity
regulations; however, the State has
committed to develop conformity

1 Preble County was included in the November
8, 1989 SIP Call, requiring among other things (e.g.
emissions inventories) that these areas correct
::]forceability deficiencies of the existing RACT

os.

procedures consistent with the final
federal regulations and will submit, if
necessary, an appropriate SIP revision
according to the schedule set forth in
the regulations.

For ozone nonattamment areas, the
amended Act specifies new and revised
requirements applicable to ozone 4
nonattainment areas. Although these
requirements were not applicable for
purposes of reviewing the current
redesignation requests, they are
applicable until these areas are
redesignated to attainment areas.

Section 107(d)(3)(iii). USEPA Must
Determine That the Improvement in Air
Quality Is Due To Permanent and
Enforceable Reductions in Emissions
Resulting From Implementation of the
Applicable Implementation Plan and
Applicable Federal Air Pollutant
Control Regulations and Other
Permanent and Enforceable Reductions

To satisfy this requirement, the State
must rely on permanent and enforceable
emissions reductions that occurred
during the time the State’s air quality
improved bringing it from
nonattainment to attainment. For
Jefferson and Columbiana Counties, the
State submitted actual and allowable
emissions data from specific source for
the years 1975 and 1980. The State
claimed that the VOC emission
reductions from 1975 to 1980 were due
to the implementation of RACT rules.
However, while USEPA may agree that
the rules did contribute emissions
reductions, the RACT rules have
enforceability deficiencies and,
therefore, cannot be considered to be
regulations which secure permanent
and enforceable emission reductions. [n
addition, 1980 would not be acceptable
as an attainment year since violations of
the ozone standard were monitored
during the period of 1977 through 1980
in Jefferson County and the 1981-1984
period in Stark County which is upwind
of Columbiana County. The State would
need to show emissions reductions in
these areas which occurred after these
violations.

In the redesignation request
submittals, Ohio credited mobile source
emissions reductions for contributing to
the improved air quality in Jefferson and
Preble Counties. Ohio cited the Federal
Motor Vehicle Control Program
(FMVCP) and the inspection and
maintenance program in Cincinnati for
Preble County and transportation
control measures (TCMs) for Jefferson
County. However, these emission
reductions were not quantified. In
addition, since the TCMs have not been
included into the (SIP), the resulting
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emission reductions cannot be
considered permanent and enforceable.

The foregoing discussion leads
USEPA to conclude that the State has
not adequately demonstrated that the
improvement in air quality in Jefferson,
Columbiana and Preble Counties was
due toypermanent and enforceable
reductions in emissions.

Section 107(d)(3)(E)(iv). USEPA Must
Fully Approve a Maintenance Plan for
the Area as Meeting the Requirements
of Section 175A

A maintenance plan consists of a
maintenance demonstration, an
attainment emissions inventory,? a
contingency plan, a description of how
the State plans to track the progress of
the maintenance plan and a
commitment from the State to maintain
the air.quality monitoring network. The
State redesignation request submissions
did not include maintenance plans for
Jefferson, Columbiana and Preble
Counties and, therefors, do not meet
this requirement.

Proposed Rulemaking Action

As discussed above, USEPA proposes
to disapprove the redesignation requests
for Columbiana, Preble and Jefferson
Counties because not all of the
requirements for redesignation under
section 107(d)(3)(E) of the Act have been
satisfied.

USEPA solicits comment on this
proposed rulemaking action. Comments
received by January 19, 1994, will be
considered in the development of
USEPA's final rulemaking action.

This action has been classified as a
Table 2 action under USEPA guidance
establishing SIP processing procedures.
(See 54 FR 2214 {January 19. 1989}, as
revised by memorandum, dated October
4, 1993, “‘Changes to State
Implementation (SIP) Tables,” from
Michael H. Shapiro, Acting Assistant
Administrator for Air and Radiation, to
Regional Adrinistrator, Regions I-X.)
On January 6, 1989, the Office of
Management and Budget (OMB) waived
Table 2 and Table 3 SIP revisions (54 FR
2222) from the requirements of section
3 of Executive Order 12291 for a period
of 2 years. USEPA has submitted a
request for a permanent waiver for Table
2 and Table 3 SIP revisions. The OMB
has agreed to continue the waiver until
such time as it rules on USEPA’s

2The State did not submit emission inventories
for VOC and CO in response to USEPA’s SIP Call
{which included Preble County) issued on
November 8, 1989, and clarified on December 18,
1989. For purposes of the maintenance plan, the
State must submit final emission inventories for
VOC, CO, and NOx. The maintenance plan
inventories will satisfy the inventory requirement of
the SIP Call for Preble County.

request. This request continues in effect
under Executive Order 12866 which
superseded Executive Order 12291 on
September 30, 1993,

nder the Regulatory Flexibility Act,
5 U.S8.C. 600 et seq., USEPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. (5 U.S.C. 603
and 604.) Alternatively, USEPA may"
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
pogulations of less than 50,000.

SEPA’s denial of the State’s
redesignation request under section
107(d)(3)(E) does not affect any existing
requirements applicable to small
entities nor does it impose new
requirements. The area retains its
current designation status and will
continue to be subject to existing
statutory and regulatory requirements.
To the extent that the State must adopt
regulations for any area based on its
nonattainment status, USEPA will
review the effect of such regulations on
small entities at the time of submittal.
Therefore, 1 certify that denial of the
redesignation request will not affect a
substantial number of small entities

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Ozone.

40 CFR Part 81
Air pollution control.
Authority: 42 U.S.C. 7401-7671q.
Dated: November 23, 1993.
David A. Ullrich,
Acting Regional Administrator.
(FR Doc. 93-30971 Filed 12-17-93 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 63
[AD-FRL-4816-4]}

National Emission Standards for
Hazardous Alr Pollutants, Off Site
Waste Operations

AGENCY: Environmental Protection
Agency (EPA}. :
ACTION: Advance notice of proposed
rulemaking (ANPR).

SUMMARY: The EPA is developing a
national emission standard for
hazardous air pollutants (NESHAP) for
the control of organic hazardous air
pollutant (HAP) emissions from off site

waste operations that are major sources
under section 112 of the Clean Air Act
(Act). The purpose of this advance
notice is to inform affected industries
and the general public of the planned
scope of this rulemaking, and to solicit
information that would aid in the
development of the standard.

DATES: Comments. Comments
concerning this ANPR must be received
by the EPA on or before January 19,
1994.

ADDRESSES: Comments. Comments
should be submitted (in duplicate if
possible) to Air Docket section {LE-
131), Attention, Docket A-92~16, U.S.
Environmental Protection Agency, 401
M Street SW., Washington, DC 20460.
Please also send a copy of the comments
to Mr. Eric L. Crump at the address
below.

FOR FURTHER INFORMATION CONTACT: Mr.
Eric L. Crump, Office of Air Quality
Planning and Standards, Chemicals and
Petroleum Branch (MD-13), U.S.
Environmental Protection Agency,
Research Triangle Park, North Carolina,
27711, telephone (919) 541-5032.
SUPPLEMENTARY INFORMATION: The
information presented in this notice is
organized as follows:

1. Background

II. General Scope of Regulation

III. Facilities Not Addressed

IV. Interaction with other Regulatory
Activities

V. Development of Standard

VI. Request for Comments

1. Background

The Act, as amended by the Clean Air
Act Amendments of 1990 (1990
Amendments) (Pub. L. 101-549),
establishes a list of 189 hazardous air
pollutants, or HAP's (section 112(b)),
and gives the Administrator authority to
revise and update the list as necessary.
The Act also requires the EPA to
develop and publish a list of all
categories and subcategories of major
and area sources of HAP's (section
112(c)). A current list of these source
categories is provided in the Federal
Register notice entitled “Initial List of
Categories of Sources Under Section
112(c)(1) of the Clean Air Act
Amendments of 1990" (57 FR 31578,
July 16, 1992), hereafter referred to as
the “Source Category List.” :
Furthermore, the Act calls for the
development of standards to control
HAP emissions from these source
categories and subcategories over the
ten year period starting in November
1990 (section 112(e)).

Paragraph 112(a)(1) of the Act defines
a “‘major source” as any stationary
source, or group of stationary sources
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(including all emission points and units
located within a contiguous area and
under common control) of air pollution
that emits, or has the potential to emit,
considering controls, 10 tons or more
per year of any one HAP or 25 tons or
more per year of any combination of
HAP’s, Off site waste operations
(currently listed as solid waste
treatment, storage, and disposal
facilities on the Source Category List,
but renamed for the purpose of clarity)
comprise one of the major source
categories astablished under section 112
of the Act. A

The Act requires the EPA to establish
meaximum achievable control
technology (MACT) for each major
source category, and to promulgate
emission standards based on the level of
control that would be obtained through
MACT (section 112(d}). To that end, the
EPA intends to develop a NESHAP for
off site waste operations.

IL. General Scope of Regulation

Under this NESHAP, the Agency
intends to regulate organic HAP

" emissions from facilities that handle

wastes received from off site. The types
of emigsion points to be regulated at
these facilities includs tanks, process
vents, wastewater treatment, transfer
operations, equipment leaks, and land
disposal. For the purposes of this
rulemaking, a waste is any material
resulting from industrial, commercial,
mining, agricultural operations, or from
community activities that is discarded
or is being accumulated, stored, or
physically, chemically, thermally, or
biologically treated prior to being
discarded, recycled, or discharged
{Exceptions are described in section IIJ.
A waste received from off site is a waste
that originated from, or returned from -
outside the contiguous boundary of the
receiving site.

IIL. Facilities Not Addressed

The preceding definition of scope that
facilities would exempt facilities that
manage on site wastes (i.e., wastes
generated or produced within the
‘contiguous boundary of the generator),
and do not hendle wastes from off site.
This is not to say that such operations
are unlikely to be major sources of
HAP’s, It is anticipated that emissions
from these waste operations would be
regulated under NESHAP developed to
address specific source categories. For
example, if a pesticide manufacturing
plant generates wastes from its
production processes, treats this waste
on its own premises, and receives no
waste from off site, these waste
operations would not be regulated

_under the off site waste NESHAP. The ~

HAP emissions from on site operations

would be addressed in the development
of the pesticide manufacturing _
NESHAP. .

In addition to industries with on-site
waste operations, publicly-owned
treatment works, hazardous waste
incineration units, sewage sludge
incinerators, municipal landfills,
boilers, industrial furnaces, and site
remediation activities would also not be
included in the scope of this
rulemaking. Separate source categories
have been established for each of these
activities; therefore, the EPA will
develop specific NESHAP to regulate
the HAP emissions from sources in
those categories. Similarly, municipal
waste combustion units are not
included in the scope of the off site
waste NESHAP, Emissions from these
facilities will be regulated under the
authority of section 129 of the 1990
Amendments, _

Finally, it should be noted that the
EPA presently does not plan to regulate
inorganic HAP emissions via the off site
waste NESHAP. The main source of
inorganic HAP emissions from waste

- operations is combustion sources, such

as incinerator units and boilers. As.
stated above, HAP emissions from these
combustion sources will be addressed
under their respective source categories.
Also, the EPA presently has little data
to suggest that there are inorganic HAP
emissions from sources that are subject
to this NESHAP. Therefore, the scope of
the off site waste NESHAP is currently
limited to organic HAP emissions.

IV. Interaction With Other Regulatory
Activities )

The planned scope of the off site
waste NESHAP includes some facilities
that are subject to other existing and’
upcoming emission standards. Although
these regulations do overlap in terms of
the facilities and sources covered, the
control methods and techniques for the
regulations discussed herein are :
essentially identical. The essential
differences between these standards is
the criteria used to determine whether
a facility is subject to a given rule,

In essence, if a given waste stream at
a facility exceeds a level of pollutant
concentration, vapor pressure, and/or
flow, as specified by a given rule, the
waste would have to be controlled for
air emissions. The concentration,
pressure, or level of flow which would
trigger control requirements (herein
referred to as an ‘‘action level’’} may
differ for each rule, since each rule was
developed with a somewhat differing
objective (control of a specific pollutant
or category of pollutants, or meeting
certain risk target goals). The end result

is that these rules do not conflict with .
each other, nor would they require
redundant emission controls. More
detail on the interaction betwsen these
various standards is provided in the
following paragraphs.

A. Resource Conservation and Recovery
Act (RCRA) 3004(n) Air Rules

The EPA has developed air pollution
standards under the authority of section
3004(n) of the RCRA (as amended by the
Hazardous and Solid Waste
Amendments of 1984) that regulate
organic air emissions from process vents
and equipment leaks at hazardous waste
treatment, storage, and disposal
facilities, or TSDFs (55 FR 25454, June
21, 1990). Emission standards for tanks,
containers, and surface impoundments
subject to the RCRA are now being
developed under the same congressional
authority.

Hazardous waste TSDF's that are
subject to the RCRA TSDF air
regulations are included within the
scope of the off site waste NESHAP. It
is therefore possible that a hazardous
waste TSDF that is required to comply
with the RCRA requirements would also
be regulated under the off site waste
NESHAP.

The EPA believes it is beneficial and
necessary to regulate these sources
under both rules for the following
reasons. First, the existence of the RCRA
section 3004(n) air rules does not relieve
the EPA of its obligation to establish
MACT standards for these sources as
required by the 1990 Amendments. At
the very least, the’EPA would need to
demonstrate that the RCRA section
3004(n) rules equal or exceed the level
of control that a MACT standard would
require. Second, the off site waste
NESHAP will also require control of
HAP émissions from facilities not
subject to the RCRA section 3004(n) air
rules. It is feasible that a facility may be
a major source of HAP emissions; yet,
because it is not subject to the RCRA air
rules, its air emissions would escape
regulation. .

o EPA expects that if a source
subject to regulation under the RCRA air
rules is also subject to the off site waste
NESHAP, it would not need to expend
significantly greater resources as a result
of the NESHAP. It is possible that the
action levels prescribed in the off site
waste NESHAP may differ from the
action levels in the RCRA section
3004(n) rules. However, it is expected
that the emission controls required by
both regulations will be the same.
Therefore, if a facility complies with the
regulation requiring control at the lower
action level, it should achieve
compliance with the other rule as well.
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B. Other NESHAP

Existing and upcoming NESHAP,
such as the benzene waste operations
NESHAP (40 CFR part 61, subpart FF)
and the proposed hazardous organic
NESHAP (HON) for the synthetic
organic chemical manufacturing
industry (57 FR 62608, December 31,
1992), require the control of emissions
from wastes (in the case of the HON,
only control of emissions from
wastewater and wastewater treatment
residuals would be required). If a
facility subject to either or both of these
NESHAP generates waste that must be
regulated in accordance with these
NESHAP, and ships the waste off site,
the responsibility for emission control
remains with the facility generating the
waste. In other words, a facility owner/
operator subject to the HON (as
proposed) and/or the benzene waste
operations NESHAP is obligated to
insure that any wastes sent off site are
controlled for air emissions in
accordance with the requirements of
these NESHAP. Other upcoming
NESHAP may have similar requirements
for off site wastes,

Off site waste operations are likely to
receive wastes from facilities regulated
under other NESHAP, such as the HON
and the benzene waste operations
NESHAP. These wastes would also be
subject to the requirements of the off
site waste NESHAP. This situation of
overlapping regulations is akin to the
situation described above with the
RCRA section 3004(n) rules. Once again,
the EPA has reason to include these
facilities in the scope of the off site
waste ' NESHAP.

First, not all wastes subject to the off
site waste NESHAP will be regulated
under other NESHAP. For example the
HON and the benzene waste operations
NESHAP both require control of
emissions from waste streams exceeding
specific pollutant concentrations. Also
the benzene waste operations NESHAP
is only applicable to facilities exceeding
a specific total annual benzens quantity,
as defined in the rule. Furthermore,
other NESHAP may not address the
control of HAP emissions from waste
operations. It.is therefore possible that
facilities subject to the other NESHAP
may generate wastes for off site
treatment that do not require control
under the other NESHAP. These wastes
would still contain organic HAP’s, and
would contribute to HAP emissions at
the receiving facility. In this situation,
the off site waste NESHAP would be the
only means of regulating these
emissions, '

Second, es explained in the preceding
section, regulating these sources under

other NESHAP (such as the HON and
the benzene waste operations NESHAP)

- and the off site waste NESHAP should

not result in significant additional
expenditures. The action levels for the
NESHAP may differ, but the emission
controls required for waste operations
would likely be the same. Multiple
reporting and recordkeeping will not be
necessary, once the Title V permit
program is implemented. Under this
program, a facility would be issued one
single permit that would reflect the
requirements of all applicable
regulations of the Act.

C. Industrial Wastewater Control
Techniques Guideline Document

As required by section 183(a) of the
Act, the EPA is developing a control
techniques guideline, or CTG, for
industrial wastewater operations. The
objective of the CTG is to define
reasonably available control technology,
or RACT, for controlling volatile organic
compound (VOC]) emissions from
industrial wastewater treatment in
ozone non-attainment areas. The draft
CTG addresses four industrial
categories: Organic chemical, plastics,
and synthetic fiber manufacturing;
pharmaceutical manufacturing;
pesticide manufacturing; and hazardous
waste TSDFs. After the EPA publishes
the industrial wastewater CTG, states
are required to revise their State
Implementation Plans to include the
prescribed RACT requirements for these
industrial categories. As a result, the
industrial wastewater CTG will lead to
regulation of VOC emissions from
wastes that may also be regulated under
the off site waste NESHAP.

As in the preceding discussions of
interaction between the off site waste
NESHAP and other requirements,
significant additional expenditures
resulting from the industrial wastewater
CTG are not anticipated. The CTG may
lead to state-implemented regulations
that prescribe applicability criteria that
differ from the off site waste NESHAP,
but the emission controls required will
be the same. Again, multiple reporting
and recordkeeping will not be
necessary, once the Title V permit
program is implemented.

V. Development of Standard
Section 112(d)(3) of the Act states that

emission standards for existing sources -

in a source category shall not be less
stringent than “* * * the average
limitation achieved by the best
performing 12 percent of the existing
sources (for which the [EPA]
Administrator has emissions
information) * * *.” In developing the
off site operations NESHAP, the EPA is

using data gathered from two ,
nationwide surveys conducted in 1987.
The first survey, entitled the National
Survey of Hazardous Waste Generators
(GENSUR), is a compilation of waste
types, quantities, compositions, and
practices of hazardous waste generators.
The second survey, entitled the National
Survey of Hazardous Waste Treatment,
Storage, Disposal, and Recycling
Facilities (TSDR), is a compilation of
waste types, quantities, and
management practices of facilities that
treat, store, dispose of, and recycle
hazardous wastes. Information from
these surveys, which represent the state
of the hazardous waste industry in 1986,
formed the basis of the RCRA 3004(n)
TSDF rules for process vents and
equipment leaks, and forms the basis of
the upcoming RCRA TSDF rules for
tanks, surface impoundments, and
containers.

The EPA believes the bulk of organic
HAP emissions in the source category
are emitted from the facilities surveyed
in the GENSUR and TSDR, and that the
emissions result from management of
the wastes noted in the surveys. It
should be noted, however, that the
GENSUR and the TSDR do not identify
all wastes subject to the scope of the off
site waste NESHAP. For example, some
of these facilities may receive and treat
off site non-hazardous wastes. Some of
these non-hazardous wastes may
contain HAP’s that could be emitted
into the atmosphere; however, the
GENSUR and the TSDR surveys do not
specify the types, quantities,
compositions, and management
practices used in the handling of these
non-hazardous wastes.

Furthermore, the GENSUR and TSDR
surveys provide no information on off
site operations that are exempted or
excluded from the RCRA hazardous
waste permitting requirements. Some
examples of such processes are: Used oil
rerefining and fuel blending facilities,
drum and tank cleaning and
reconditioning, commercial solid waste
landfills, sorbent regeneration,
commercial wastewater treatment
facilities, pulping liquor treatment, and
certain recycling processes. At the
present time, the EPA has limited
information to estimate HAP emissions
from these facilities. Nonetheless, such
facilities do fall within the scope of the
off site waste NESHAP, and these
sources have similar emission points
and manage wastes containing organic
HAPs. Therefore, the EPA cannot
eliminate these facilities from ~
consideration as major sources without
some basis for doing so.
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VL. Request for Comments

In many ways the off site waste
operations source category is unlike
other source categories. While the
facilities in some industrial categories
manufacture similar types of products,
use similar raw materials, or use similar
production processes and methods, off
site waste facilities vary widely,
depending on the type of waste
received, and the management processes
used. Because of the lack of uniformity
among sources in this source category,
there are facilities that may not be
represented by a specific trade group or
organization (such as the National Solid
Waste Management Association, or the
Solid Waste Association of North
America). As a result, establishing
contact with all affected members of the
source category is difficult. ‘

The EPA invites affected facility
owners and operators, trade :
organizations, state and local agencies,
and other interested parties to comment
on this notice: Information on waste
types, quantities, HAP and volatile
organic compound composition, and

-’

waste operations, as well as emission
points and air emissions data, is
requested. Information from facilities or
operations within the scope of this
rulemaking that are exempt from the
RCRA hazardous waste requirements
would be especially useful in the
development of this rule. Comments on
the applicability and planned scope of

the off site operations NESHAP are also

requested.

he EPA also requests more
information on the impacts of this
NESHAP on small businesses and small
communities. The EPA wishes to
understand the impact of this rule on
small entities, and their capacity to be
major sources of HAP’s, as defined in

.the Act. Specific comments from small

concerns regarding the anticipated
impact of this rule on small businesses
and communities will assist the EPA in
assessing these impacts.

Finally, the EPA requests input from
the public regarding the growth of the
source category. Information on the
increase/decrease in the number of
facilities, changes in waste quantities
received, as well as variations in waste

types and waste composition would be
of particular use in the development of
this standard.

VII. Miscellaneous

A regulatory flexibility analysis under
5 U.S.C. 601, et seq,, is not required for
this notice. This notice would not
impose any new regulatory
requirements, nor would it impose any
additional costs. This notice is also
considered nonmajor under Executive
Order 12291,

List of Subjects in 40 CFR Part 63

Environmental protection, Air
pollution control, Recycling, Hazardous
air pollutant, Hazardous waste, Major
source, Maximum achievable control . -
technology, National emission standards
for hazardous air pollutants, Off site,
Treatment, storage, and disposal
facilities, Waste operations.

Dated: December 13, 1993.
Carol M. Browner,
Administrator.
[FR Doc. 93-30968 Filed 12--17--93; 8:45 am)]
BILLING CODE 6560~60-P
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DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Food Stamp Program: Vehicle
Exclusion Limit Demonstrations

AGENCY: Food and Nutrition Service,
USDA.
ACTION: Notice of Intent.

SUMMARY: This notice announces the
intention of the United States
Department of Agriculture (the
Department), pursuant to section 1757
of the Mickey Leland Memorial
Domestic Hunger Relief Act, and section
912 of the Food, Agriculture,
Conservation and Trade Act
Amendments of 1991, and in
connection with section 13923 of the
Omnibus Budget Reconciliation Act of
1993 to enter into agreements with
selected State agencies to assist such
agencies in the conduct of a
demonstration project to test the effects
of relaxing current restrictions on the
treatment of licensed vehicles for Food
Stamp Program (FSP) eligibility.

This demonstration project will
operate under the authority of section
17(h) of the Food Stamp Act of 1977, as
amended (the Act). The purpose of the
project is to evaluate the effects, in both
rural and urban areas, of including in
financial resources under section 5(g) of
the Act the fair market value of licensed
vehicles to the extent the value of each
vehicle exceeds the statutory base figure
($4,500 until August 31, 1994), but
excluding the value of (1) any licensed
vehicle that is used to produce earned
income, necessary for transportation of
an elderly or physically disabled
household member, or used as the
household’s home; and (2) one licensed
vehicle used to obtain, continue, or seek
employment (including travel to and
from work); used to pursue
employment-related education or
training; or used to secure food or the
benefits of the food stamp program. The

intent of this notice is to solicit
proposals from State and/or local
agencies wishing to conduct
demonstrations during the project. This
notice establishes the terms and
conditions for the project and institutes
uniform criteria for evaluating proposals
and selecting project areas.

State/local agencies interested in

. participating in this project are invited

to request a Demonstration Project
Application Package, which contains
detailed information and instructions on
preparing and submitting demonstration
proposals. Local agency proposals must
be submitted through and approved by
the State agency, which will be
responsible for overall control of the
demonstration(s) conducted within its
boundaries and for coordination with
the Department. Each proposal must
contain signed agreements from the
appropriate State officials authorizing
the demonstration. The Department will
not negotiate or enter into any
agreements with agencies below the
State level.

DATES: Requests for application
packages must be received by February
18, 1994. Public comments concerning
the terms and conditions of the project
are welcome if received by January 19,
1994. Any changes made as a result of
comments received shall be
incorporated in the application package,
which will be mailed to applicants no
later than February 3, 1994. From the
release date of the application packages
applicants will have approximately one
and one-half months in which to submit
their completed demonstration project
proposals. Applications must be-
received by C.O.B. March 21, 1994, to
ensure consideration for award under
this solicitation.

ADDRESSES: Interested agencies should
submit a written request for an
application package (and include four
self-addressed labels) to the address *
listed below: USDA, Food and Nutrition
Service, Program Development Division,
PDB, Attn: Jane Duffield, 3101 Park
Center Drive, room 718, Alexandria,
Virginia 22302-1594.

FOR FURTHER INFORMATION CONTACT:
Jeffrey N. Cohen, Supervisor,
Demonstration Projects Section, room
718, Food and Nutrition Service, at the
addtess listed above or telephone (703)
305-2517.

SUPPLEMENTARY INFORMATION:
Classification

Executive Order 12866

This notice is issued in conformance
with Executive Order 12866.

Executive Order 12372

The Food Stamp Program is listed in
the catalog of Federal Domestic
Assistance under No. 10.551. For the
reasons set forth in the final rule and
related notice to 7 CFR part 3015,
subpart V (48 FR 29115, June 24, 1983},
this program is excluded from the scope
of Executive Order No. 12372 which
requires intergovernmental consultation
with State and local officials.

Regulatory Flexibility Act

This notice has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act of 1980 (5
U.S.C. 601-612). George A. Braley,
Acting Administrator of the Food and
Nutrition Service (FNS), has certified
that the demonstration project described
in this notice will not have a significant
economic impact on a substantial
number of small entities because the
demonstrations will be conducted in
limited areas. State and local welfare
agencies will be affected to the extent
that they administer the demonstration
project. Those food stamp recipients
participating in the demonstration
project will be affected by this action in
that the provisions of the Food Stamp
Act affecting the eligibility criteria for
receipt of benefits may be waived to the
extent necessary to permit the
implementation of the special eligibility
criteria established for these
demonstration projects.

Paperwork Reduction Act .

This notice does not contain reporting
or recordkeeping requirements subject
to approval by the Office of
Management and Budget under the.
Paperwork Reduction Act of 1980.

Background

Current food stamp regulations at 7
CFR 273.8 (e}(3) and (h) require that
households owning a licensed vehicle
with a fair market value (FMV) greater
than $4,500 shall have the amount
which exceeds $4,500 attributed in full
toward the household’s resource level,
except when such vehicle is (a) an
income producer, (b) a home, (c)
essential to the employment of a
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household member (e.g., salesman or
migrant worker), or (d) necessary to
transport a physically disabled
household member. Section 13923 of
the Mickey Leland Childhood Hunger
Relief Act part of the Omnibus Budget
Reconciliation Act of 1993, Public Law
103-66, changes the FMV threshold
from $4,500 to $4,550 beginning
September 1, 1994, to $4,600 beginning
October 1, 1995, and then the threshold
is adjusted annually, using a base of
$5,000 for calculation purposes
beginning on October 1, 1998, to reflect
changes in the Consumer Price Index for
new cars.

Vehicles not exempted in their
entirety under the provisions above are,
with certain exceptions, further subject
to an “‘equity” test to determine how
much, if any, of the household’s equity
in such vehicles should be counted as
a resource. Concern is escalating that
many otherwise eligible households
with low-incomes are being denied food
stamp benefits because they own
vehicles with too high a fair market
value or equity value notwithstanding
the fact that such vehicles are used for
essential transportation between home,
work, shopping and medical services.
Unemployed households may also face
a difficult decision between having a
vehicle to look for work or selling the
vehicle in order to qualify for food
stamps. Congress has mandated these
demonstration projects to enable a
careful examination of the impact of
liberalizing application of the resource
test to vehicles.

Under the terms of the demonstration,
the additional categories to be exempted
are: (a) Any licensed vehicle that is
necessary for transportation of an
elderly household member; and (b) one
licensed vehicle used to obtain, =
continue or seek employment (including
travel to and from work); used to pursue
employment-related education or
training; or used to secure food or
benefits of the Food Stamp Program
(FSP). Vehicles used for income
production, for transportation of a
disabled household member, or used as
the household’s home are also to be
excluded under the terms of Public Law
101-624. However, because these
categories of vehicles are already
excluded under existing FSP
regulations, they are not included in
this demonstration project. '

" The demonstration described in this
notice offers the opportunity to test the
effects of expanding the categories of -
licensed vehicles that will be exempted
from consideration as a resource for
applicant households. Potential effects
that are of interest to the Department
include:

1. How does changing the vehicle test
affect eligibility for and participation in
the Food Stamp Program?

2. What are the impacts on Food
Stamp Program benefit costs?

3. What are the characteristics of
participants made eligible by changing
the vehicle test?

The Department will select an
independent contractor to conduct an
evaluation that addresses these and
other research questions.

The Food Stamp Program Vehicle
Exclusion Limit Demonstration (VELD)
Project

Using authority to operate
demonstration projects provided by
section 17(h) of the Food Stamp Act of
1977, as amended, the Secretary will
authorize such demonstration projects

" in up to five (5) project sites, for a

period not to exceed two years. A
county, city, welfare district, or any
other political jurisdiction with clearly
defined boundaries, or combinations of
such entities, may be designated as a
project site. In order to achieve
demonstration results that typify the
national scope of the Food Stamp

.Program, the Department will, in the

proposal selection process, place special

- emphasis on choosing sites that are

broadly representative of the Program,
including urban, rural, and suburban
areas and large and small areas. The
Department is also interested in
proposals which represent a variety of
food stamp outreach activity levels.
Finally, the potential cost of added
benefits will also influence site
selection. _

To conduct the project, the Secretary
is authorized to waive the vehicle
exclusion requirements found in section
5(g)(2) of the Food Stamp Act (7 U.S.C.
2015(d)). This waiver will permit a
participating project site, with the
approval of the State agency, to operate
the FSP as it normally would except for
application of the VELD criteria in
addition to the normal FSP vehicle
exclusion criteria.

Corresponding requirements under
the current food stamp regulations at 7
CFR 273.8(h) shall also be waived to the
extent necessary to permit participating
sites to apply an expanded exemption
criteria (as required by section 17(h) of
the Food Stamp Act of 1977, as
amended) to licensed vehicles when
determining a household’s food stamp
eligibility status. Current FSP
regulations for handling licensed
vehicles which are not modified or
otherwise addressed by this notice, will
continue to apply to participating
project sites.

A. Basic Operational Requirements

For purposes of this demonstration
project, participating sites shall observe
the following steps in determining the
treatment of licensed vehicles for food
stamp eligibility purposes.

Step 1. Continue to determine Food
Stamp Program eligibility in accordance
with current eligibility criteria, except
that, for purposes of this demonstration,
the treatment of licensed vehicles shall
be determined in accordance with the
provisions outlined below.

Step 2. Evaluate each licensed vehicle
under the criteria contained in
272.8(h)(1)(i}{v) of existing program
regulations, subject to the following two
modifications. First, in addition to
applying the criteria contained in
273.8(h)(1)(v) to the physically disabled,
it shall also apply to an elderly
household member. Second, the value
of any one licensed vehicle shall be
excluded where it is used by a i
household member(s) (or ineligible alien
or disqualified person whose resources
are being considered available to the
household) to obtain, continue or seek
employment (including travel to and

- from work), used to pursue

employment-related education or
training, or used to secure food or the
benefits of the FSP.

Step 3. Evaluate any vehicle not
excluded in its entirety under Step 2
above to determine if its Fair Market
Value (FMV) exceeds $4,500 (or the
applicable statutory threshold limit as
determined by date of eligibility
calculation). If yes, count the amount of
its FMV in excess of $4500 as a
household resource, as described in
273.8(h)(3).

Step 4. Evaluate vehicles to determine
if they are equity exempt as described
in 273.8(h)(4). Vehicles that are equity
exempt include (a) vehicles excluded
under Step 2 above, (b) one licensed
vehicle per household, regardless of the
use of the vehicle, or (c) vehicles used
to transport household members (or
ineligible aliens or disqualified
household members whose resources
are being considered available to the
household) to and from employment, or
to and from training or education
preparatory to employment, or to seek
employment in compliance with
Employment and Training criteria.

Step 5. Evaluate vehicles not
excluded in their entirety under Step 4
above to determine household’s equity
in such vehicles. Count such equity as
a resource as set forth in 273.8(h)(4).

Step 6. Determine whether both a
countable FMV and an equity value are
assigned to a vehicle. If so, only the
greater of the two amounts shall be
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counted as a resource as described in
273.8(h)(5).

B. Project Sponsors

To participate in the project, potential
project sponsors must meet the
following requirements:

1. Be a political subdivision or
grouping thereof (i.e., a State or a unit
of local government or a combination of
local governments). A county, city,
welfare district, any other political
jurisdiction, subdivision thereof, or
combination of such entities with
clearly defined boundaries, may be
desi%;lated as a project site.

2. Have the capability for effectively
operating and administering a VELD
under the terms and conditions
established in this Notice, the Food
Stam&Act. and regulations.

3. Designate a demonstration site with
a minimum average monthly non-public
assistance FSP caseload of 5,000
households in order to ensure a
sufficient number of potential newly
eligible households, and a maximum
average monthly non-public assistance
FSP caseload of 6,700 households.
Sponsors with an average caseload
greater than 6,700 may propose to
operate the demonstration in a portion
of the project area (such as an office)
provided that the average monthly non-
public assistance FSP caseload in the
demonstration area does not exceed
6,700 households. Similarly, sponsors
with an average caseload less than 5,000
may propose to operate the
demonstration in an area defined by
grouping smaller project areas together,
provided that the average monthly non-
public assistance FSP caseload in the
demonstration area does not exceed
6,700 households.

The Department is currently
conducting several demonstration
projects involving the consolidation of
the eligibility requirements of one or
more assistance programs. Project areas
currently involved in such studies are
not eligible to participate in the VELD
Project because we believe that such
participation will affect the results of -
those studies, and/or, that the studies
will effect the outcome of the VELD
project.

FNS is also considering the selection
of a site or sites with varying levels of
outreach activity designed to inform
potential newly eligible households of
the demonstration provisions. This
would allow FNS to assess the impact
of outreach on the overall effects of the
VELD provisions.

C. Responsibilities

The Department shall be responsible
for: ' ’

—

1. Providing funding, as specified in
Section D of this Notice.

2. Providing training and technical
assistance, as necessary and as agreed to
by the Department.

3. Monitoring project operations
through normal program review
activities, and special reviews and
audits.

4. Securing an independent evaluator
to evaluate the project using evaluation
criteria identified under this Notice.

5. Approving requests from the
evaluation contractor for data from the
State.

6. Approving changes to this
agreement.

The State and/or local agency shall be
responsible for:

1. Establishing a procedure within the
food stamp eligibility determination
process for applying demonstration
procedures outlined in this Notice;

2. Calculating eligibility using both
current law and demonstration project
rules regarding treatment of vehicles {in
order to determine whether new
participants were made eligible by the
demonstration changes);

3. Training caseworkers and other
staff concerning all aspects of the
project and demonstration procedures.

4. Reporting quarterly to FNS as
required under Section E of this Notice,
including preparing and submitting to
FNS a Quarterly Status Report.

5. Reporting quarterly to the
evaluation contractor as required under
Section E of this Notice.

6. Cooperating with all evaluation
activities connected with the
demonstration project under the
sponsorship of the Department.

7. Maintaining an accessible database
of newly-eligible participants for
evaluation-related sampling purposes.

8. Notifying recipients of the
termination of the project, if
appropriate, in accordance with
§ 273.13 of current program rules.

9. Obtaining approval from FNS prior
to the release of information related to
the results of this project.

D. Funding

Subject to the availability of funds,
the Department will make available
approximately $500,000 of Fiscal Year
(FY) 1994 funds to support the
demonstration over the life of the
project. These funds will help defray the
costs of implementing the '
demonstration and meeting reporting
requirements. Benefit/coupon costs will
be paid under current program funding
procedures. The Department is not
obligated to award the entire amount of
funds made available. The amount
awarded under any one agreement shall

be determined by the Department based
on the scope and size of the sites
proposed.

Specific procedures for
reimbursement of eligible project-
related costs will be detailed in the
application kits.

E. Recordkeeping and Reporting

All records pertaining to the VELD
Project shall be available to FNS
representatives or their designees
(including the evaluation contractor) for
purposes of inspection and review.
Such records shall be maintained for a
period of three years from the date of
project completion, or longer if
requested in writing by FNS.

Special Project Reporting Requirements

FNS will require that reports be
submitted for project activity as follows:
1. Separate program reports will not
be required for demonstration project
data. The State shall include project
data for its demonstration sites in its
regular program reports on food stamp
issuance, participation, financial
concerns and other program activities.

2. For purposes of evaluating the
effects of changing the vehicle exclusion
rules (as described in Section H of this
Notice), States will be required to
provide special reports to FNS and/or
its designated representatives (including
the evaluation contractor). Final
reporting requirements will be provided
as soon as evaluation plans are
completed. Such requirements are
expected to include:

—Total issuance of food stamps;’

—Number of new participant
households and their share of food
stamp issuance;

—Length of participation;

—Work registration status;

—Household benefit;

—Household size;

—Age, sex, race;

—Income sources;

—Presence of an elderly member in the
household;

—Presence of children in the
household;

—Household composition (single- vs.
two-parent, etc.);

—Monthly income;

—Total countable assets with and
without vehicles;

—Value and type of vehicle(s) owned
(and some identifier of whether the
vehicle is counted under each set of
rules);

—CCertification dates
3. Participating States will be required

to prepare and submit to FNS a

Quarterly Status Report which shall

include: (a) A summary of VELD project
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activities, including evaluation
activities, completed during the report
period; (b) relevant participation and
issuance data, (c) a summary of
problems encountered and remedial
action taken; (d) a summary of activities,
including evaluation activities,
scheduled for the following report
period; (e) a summary of anticipated
problems and possible solutions; (f)
anticipated delays; and (g) changes in
key personnel responsible for VELD, if
any. This report shall be due not later
than 15 days following the close of the
reporting period.

4. Specific instructions for reporting
project-related costs eligible for special
project funding will be detailed in the
application kits.

F. Site Selection Criteria

Criteria for Evaluating Demonstration
Proposals

FNS.will evaluate each proposal using
a two-step process. First, the technical
aspects will be evaluated by a technical
review panel. The panel will evaluate
the technical merit of each proposal
according to the evaluation criteria
listed below (with relative weights
shown in parentheses). Panel members
will evaluate each proposal
independently and assign it a numerical
score for each evaluation criterion. The
Panel will average the scores assigned to
each proposal and rank the proposals on
their technical merit according to their
mean scores. Based on this technical
review, the Panel will recommend a
competitive range for proposals. That is
the range in which proposals have a
reasonable chance of being selected for
negotiation of an agreement under the
terms of this Notice. FNS may conduct
negotiations with applicants in the
competitive range, and after
negotiations, may ask for “‘best and final
offers.” FNS does, however, reserve the
right to enter into an agreement with the
applicant based on the original proposal
and its evaluation. Therefore, proposals
submitted in response to this notice
should be on the most favorable terms
from both technical and cost
. standpoints. _

Second, FNS will consider the
proposed administrative costs
associated with each proposal in the
competitive range. The cost will be
reviewed independently from the
technical evaluation.

FNS will give the technical merit of
proposals primary consideration.
However, cost (both administrative and
benefit), geographic characteristics, and
outreach activity levels may serve as
tiebreakers when decisions must be
made among proposals that are similar

or equal in technical merit. Awards will
be made in such situations to those
applicants whose offers are most
financially advantageous to FNS and
whose proposals provide broad
representation of the program, including
urban, rural or suburban demographic
characteristics, the size of the proposed
area, and the level of proposed outreach
activity (or lack thereof).

Technical Evaluation Criteria

The following criteria will be used in
the evaluation of technical proposals
submitted in response to this Notice.
The numbers assigned indicate the
maximum score available for each factor
and its relative importance.

Criteria assigned Weight

1. Understanding of the purpose
and objectives of the dem-
onstration, including how the
proposed demonstration will ad-
dress concerns associated with
the current vehicle exclusion
procedures

2. Proposed procedures for imple-
menting expanded vehicle ex-
clusion policies and complying
with requirements of the dem-
onstration, and its evaluation ....

3¢ Adequacy of project work plan,
including dates, tasks/activities,
reporting interface, etc ..............

4. Plans for project management
including staff responsibilities,
monitoring, problem resolution,
ongoing involvement of key
management personnel, and an
organizational chart for the
project .

5. Organizational and staff capa-
bilities and resources commit-
ted to the project ...........cccveeeeees

200

350

250

100

100

G. Applications

Applications shall be submitted in an
original and two copies the Deputy -
Administrator, Food Stamp Program,
Food and Nutrition Service, USDA,
room 710, Park Office Center Building,
3101 Park Center Drive, Alexandria,
Virginia 22302. Applications must be
signed by the representative of the State
agency having the authority to commit
the proposed political subdivision to the
project.

Prospective project sponsors shall
submit a demonstration proposal
containing specific information
regarding their planned project.
Applicants should include in their
proposals any additional information
which they feel would enhance their
prospects for approval. Complete
instructions for preparing and
submitting demonstration project
proposals will be made available
through the application packages

described above. Applications will be
submitted via completion of a Form
AD—424, available in each application
package. It is anticipated that, at a
minimum, each demonstration proposal
will be required to include the
following:

1. A complete description of the site
in which the demonstration project
shall be carried out. This description
shall include an estimate of the total
number of households currently
participating in the Food Stamp
Program (by Public Assistance (PA) and
Nonpublic Assistance (NPA) category)
and any other information useful for
understanding the nature of the
jurisdiction in which the demonstration
project would be conducted, including
complete geographic information
relevant to the demographic situation of
the area propoesed (unemployment rate,
distance to shopping, welfare offices,
industrial areas, urban/rural/suburban
category, etc.). Participation/caseload
data submitted with proposals should
be for the most recent available month.
States combining rural and urban areas
into one proposed demonstration site
should provide estimates of the
proportion of the demonstration site PA
and NPA caseloads living in rural areas.

2. A complete description of how the
State agency will meet the basic
requirements for project operations (as
outlined in this notice), and the
associated evaluation requirements.

3. Demonstration proposals must
incorporate a detailed work plan for
these projects, including a timetable for
implementation, the length of operation,
and project termination activities. The
workplan must incorporate task
statements, milestones, and
methodology to be used in completing
the tasks within prescribed timeframes.

4. A proposed budget for both project
administrative costs and evaluation
costs.

5. A description of the number and
qualifications of key staff, including a
project director, key project staff,
support staff and management staff,
which will be used in carrying out the .
project, plus the percentage of time to be
allotted by the staff.

6. The State agency’s methodology for
cooperating with FNS’ evaluator in
accomplishing the evaluation goals of
the project.

7. A plan for terminating the
demonstration project procedures and
returning to the use of existing food
stamp eligibility criteria.

Any changes made as a result of
comments received in response to this
Notice of Intent will be reflected in the
application packages. In the event of
inconsistencies, information and
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instructions in the application packages
shall take precedence over this Notice of
Intent.

H. Monitoring and Evaluation

FNS shall monitor the operation of
projects implemented under this notice.
This monitoring activity does not, in
any way, decrease the State agency’s
responsibility for oversight of the
project operation. At a minimum,
monitoring shall include assessment of
the project sponsor's compliance with
the provisions of this Notice of Intent,
the governing agreement between the
State and FNS, and any other applicable
rules and procedural requirements.

A comprehensive evaluation of the
effects of the demonstration will be
carried out for FNS by an independent
contractor. State and local welfare
agency staff involved inthe -
demonstration are required to work
closely with and supply information to
the evaluation contractor and cooperate
fully in the evaluation. The evaluation
shall be structured to assess the extent
to which expansion of the vehicle
exclusion criteria affects household
eligibility and participation levels. To
achieve that objective, it will be
necessary for project sponsors to
calculate eligibility both under the
demonstration rules and under current
program rules. Specific evaluation
specifications will be finalized and a
contract awarded priorto -
implementation of the project. At a
minimum, the evaluation is expected to
address the following questions:

1. How does changing the vehicle test

‘affect eligibility for and participation in
the Food Stamp Program and Food
Stamp Program costs? For example, how
many new applicants/participants
would not be eligible for food stamps if
the old vehicle test were still in place?
What proportion of new eligibles
participate? What is the impact on
program costs (benefit and
administrative)?

2. What types of households are made .

eligible by changing the vehicle test?
This question will include the
compilation of data and household
characteristics such as the average
benefit for households made eligible by
these changes; the differencs, if any, in
the average benefit of these newly
eligible households and other new
applicants; length of stay on the
program; and relevant demographic
characteristics.

3. A profile of vehicle ownership
among FSP participants. For exampls,
how many and what kinds of vehicles
do FSP Eartici ants own? What are the
fair market and equity values of these
vehicles? How does vehicle ownership

differ for those eligible under the
demonstration rules as opposed to those
who were eligible under the current
law?

4. Why are new applicants a;:glying
for benefits? Are they aware of the new
vehicle eligibility rules? If so, how did
they become aware of the change?

Scope of Project

This notice will result in the
negotiation of agreements with
participating State agencies for the
design, development, implementation,
and operation of the demonstration
project. Such agreements shall be
incorporated into each participating
State's Food Stamp Plan of Operation.
The Department envisions working
closely with the participating State
agencies in the development and

- oversight of the project. Participating

State agencies must contribute funds,
manpower, facilities, and/or other assets
to the project. :

After selecting the project
participants, FNS will provide technical
assistance to each project area through
existing program staff and/or through an
independent contractor. Project
operators will have access to the
technical assistance on an as-needed
basis to obtain assistance in developing
and implementing their demonstrations.
The purpose of this technical assistance
is to ensure the continuity, consistency,
and reliability of evaluation information
collected from all project participants.

Public Notification

Those sites selected to participate in
this demonstration must make their
proposals available to the general public
in order to provide adequate notice of
potential changes in Food Stamp
Program procedures.

Dated: December 9, 1993,
Ellen Haas,

Assistant Secretary for Food and Consumer
Services.

[FR Doc. 93-30899 Filed 12-17~93; 8:45 am])
BILLING CODE 3410-30-U

DEPARTMENT OF COMMERCE
International Trade Administration

Export Trade Certificate of Review

ACTION: Notice of issuance of an
amended Export Trade Certificate of
Review, Application No. 88—4A0186,

SUMMARY: The Department of Commerce
has issued an amended Export Trade
Certificate of Review to Wood

- Machinery Manufacturers Association

(WMMA) effective date 1993. This

Federal Register / Vol. 58, No. 242 / Monday, December 20, 1993 / Notices

notice summarizes the conduct for
which certification has been granted.

FOR FURTHER INFORMATION CONTACT:
Friedrich R. Crupe, Acting Director,
Office of Export Trading Company
Affairs, International Trade
Administration, 202—482-5131. This is
not a toll-free number.

SUPPLEMENTARY INFORMATION: Title ITI of
the Export Trading Company Act of
1982 (15 U.S.C. 4001-21) authorizes the
Secretary of Commerce to issue Export
Trade Certificates of Review. The
regulations implementing title Il are -
found at 15 CFR part 325 (1991) (50 FR
1804, January 11, 1985).

" The Office of Export Trading

Company Affairs is issuing this notice
pursuant to 15 CFR 325.6(b), which
recLuires the Secretary of Commerce to
publish a summary of a Certificate in
the Federal Register. Under section
305(a) of the Act and 15 CFR 325.11(a),
any person aggrieved by the Secretary’s
determination may, within 30 days of
the date of this notice, bring an action
in any appropriate district court of the
United States to set aside the
determination on the ground that the
determination is erroneous.

Description of Certified Conduct
Export Trade
1. Products

Woodworking machines,
woodworking systems, and accessories,
principally but not exclusivel
classified in SIC #3553, inclu&‘:ing:
Cutting machines (including boring,
dwelling, carving, dovetailing,
mortising, planing, routing, sawing,
shaping, profiling, tenoning, chucking,
turning, and veneering machines);
Sanding machines (including edge, flat
surface, irregular surface, and special-
purpose sanding machines); gluing,
laminating, and assembling machines
(including assembly clamping, auxiliary
gluing, edge gluing, surface gluing,
pressing, and laminating machines);
Finishing machines (including
applicator, auxiliary finishing, and
drying machines and ovens); Wood
drying equipment (including dryers,
kilns, and moisture measurement
equipment); Auxiliary machines and
equipment (including environmental
and safety equipment, materials
hendling equipment, auxiliary
attachments, tool maintenance
equipment, and tooling); Special

_product and special purpose machines;

Logging and sawmilling machines
(including log handling and preparation
machines, log conversion equipment,
and other auxiliary equipment and
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attac}xments); and Wood residue
utilization systems or equipment.

2. Services

Engineering, design, and related
services related to Products and to turn-
key contracts that substantially
incorporate Products; servicing of
Products; and training with respect to
the use of Products. :

3. Export Trade Facilitation Services (as
They Relate to the Export of Products,
Services and Technology Rights)

Consulting; international market
research; marketing and trade
promotion; trade show participation;
insurance; legal assistance;
transportation; trade documentation and
freight forwarding; communication and
processing of export orders;
warehousing; foreign exchange;
financing; and taking title to goods.

4. Technology Rights

Patents, trademarks, service marks,
copyrights, trade secrets, and know-
how.

Export Markets

The Export Markets include all parts
of the world except the United States
(the fifty states of the United States, the
District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, American Samoa, Guam,
the Commonwealth of the Northern
Mariana Islands, and the Trust Territory
of the Pacific Islands).

Export Trade Activities and Methods of

Operation

1. WMMA and/or one or more of its
Members may:

a. Engage in joint bidding or other
joint selling arrangements for Products,
Services, and/or Technology Rights in
Export Markets and allocate sales
resulting from such arrangements;

b. Jointly establish export prices for
sales of Products, Services, and/or
Technology Rights by the Members in
Export Markets, with each Member
being free to deviate from such prices by
whatever amount it sees fit;

c. Discuss and reach agreements
relating to interface specifications and
engineering requirements demanded by
specific potential customers for
Products for Export Markets;

d. Refuse to quote prices for, or to
market or sell in, Export Markets with
respect to Products, Services, and/or
Technology Rights;

e. Provide or jointly negotiate for and
purchase from Suppliers Export Trade
Facilitation Services for Members;

f. Solicit non-member Suppliers to
sell such Suppliers’ Products, Services,

and/or Technology Rights or offer such
Suppliers’ Export Trade Facilitation
Services through the certified activities
of WMMA and/or its Members;

g. Coordinate with respect to the
installation and servicing of Products in

. Export Markets, including the

establishment of joint warranty, service,
and training centers in such markets;

h. License associated Technology
Rights in conjunction with the sale of
Products, but in all instances the terms
of such licenses shall be determined
solely by negotiations between the
licensor Member and the export
customer without coordination with
WMMA or any other Member;

i. Engage in joint promotional
activities, such as advertising and trade
shows, aimed at developing existing or
new Export Markets; '

j. Bring together from time to time
groups of Members to plan and discuss
how to fulfill technical Product, Service,
and/or Technology Rights requirements
of specific export customers or Export
Markets; and

k. Operate and establish jointly
owned subsidiaries or other joint
venture entities, owned exclusively by
Members, to export Products to Export
Markets, operate warranty, service, and
training centers in Export Markets, and
provide Export Trade Facilitation
Services to Members.

2. WMMA and/or its Members may
enter into agreements wherein WMMA
and/or one or more Members agree to

. act in certain countries or markets as the

Members' exclusive or non-exclusive
Export Intermediary for Products,
Services, and/or Technology Rights in
that country or market. In such
agreements, (i) WMMA or the
Member(s) acting as an exclusive Export
Intermediary may agree not to represent
any other Supplier for sale in the
relevant country or market, and (ii)
Members may agree that they will
export for sale in the relevant country or
market only through WMMA to the
Member(s) acting as exclusive Export
Intermediary, and that they wiil not
export independently to the relevant
country or market, either directly or
through any other Export Intermediary.

3. WMMA and/or its Members may
exchange and discuss the following
types of information:

a. Information that is already
contained in a written publication
generally available to the trade or .
public;

b. Information about sales and
marketing efforts for Export Markets;
activities and opportunities for sales of
Products, Services, and/or Technology
Rights in Export Markets; selling
strategies for Export Markets; pricing in

Export Markets; projected demands in
Export Markets; customary terms of sale
in particular Export Markets, and the
prices for such Products; and customer
specifications for Products in Export
Markets;

c. Information about the export prices,
quality, source, and delivery dates of
Products available from Members for
export, provided, however, that
exchanges of information and
discussions as to Product quantity,
source, available capacity to produce
Products, and delivery dates must be on
a transaction-by-transaction basis only
and shall relate solely to Products
intended for or available for export;

d. Information about terms and
conditions of contracts for sales in
Export Markets to be considered and/or

- bid on by WMMA and its Members;

e. Information about joint bidding,
selling, or servicing arrangements for

-Export Markets and allocation of sales

resulting from such arrangements
among the Members;

f. Information about expenses specific
to exporting to and within Export
Markets, including without limitation
transportation, intermodal shipments,
insurance, inland freight to port, port
storage, commissions, export sales,
documentation, financing, customs,
duties, and taxes;

g. Information about U.S. and foreign
legislation and regulations affecting
sales in Export Markets; and

h. Information about WMMA's or its
Members’ export operations, including
without limitation sales and distribution
networks established by WMMA or its
Members in Export Markets, and prior
export sales by Members (including
export price information).

4. W may provide its Members
or other Suppliers the benefit of any
Export Trade Facilitation Services to
facilitate the export of Products to
Export Markets. This maybe -
accomplished by WMMA itself, or by
agreement with Members or other
parties.

5. WMMA and/or its Members may
meet to engage in the activities
described in paragraphs one through
four above.

6. WMMA and/or its Members may
refuse to provide Export Trade
Facilitation Services, or participation in
other activities described in paragraphs
one through five above, to non-
members.

7. WMMA and/or its Members may
forward to the appropriate individual
Member requests for information
received from a foreign government or
its agent (including private pre-
shipment inspection firms) concerning
that Member’s domestic or export
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activities (including prices and/or
costs), and if such individual Member
elects to respond, it shall respond
directly to the requesting foreign
government or its agent with respect to
such information.

Terms and Conditions of Certificate

1. Except as expressly authorized in
paragraphs 3(a), 3(c), and 3(f), in
engaging in Export Trade Activities and
Methods of Operation, neither WMMA
nor any Member shall intentionally
disclose, directly or indirectly, to any
other Member any information about its
or any other Member’s costs,
production, inventories, domestic
prices, domestic sales, capacity to
produce Products for domestic sale,
domestic orders, terms of domestic
marketing or sale, or U.S, business
plans, strategies, or methods.

2. Any agreements, discussions, or
exchanges of information under this
Certificate relating to quantities of
Products available for Export Markets
shall be in connection only with actual
or potential bona fide export
transactions and shall be on a
transaction-by-transaction basis only.

3. Participation by a Member in any
Export Trade Activity or Method of
Operation under this Certificate shall be
entirely voluntary as to that Member,
subject to the honoring of contractual
commitments. A Member may withdraw
from coverage under this Certificate at
any time by giving written notice to
WMMA, a copy of which WMMA shall
promptly transmit to the Secretary of
Commerce and the Attorney General.

5. WMMA and its Members will
comply with requests made by the
Secretary of Commerce on behalf of the
Secretary or the Attorney General for
informatiorn or documents relevant to
conduct under the Certificate. The
Secretary of Commerce will request
such information or documents when
either the Attorney General or the
Secretary of Commerce believes that the
information or documents are required
to determine that the Export Trade,
Export Trade Activities, or Methods of
Operation of a person protected by this
Certificate of Review continue to
comply with the standards of section
303(a) of the Act.

Definitions

1. “Export Intermediary” means a
person who acts as a distributor, sales
representative, sales or marketing agent,
or broker, or who performs similar
functions, including providing or
arranging for the provision of Export
Trade Facilitation Services.

2. “Supplier” means a person who
produces, provides, or sells a Product,

Service, Technology Right, and/or
Export Trade Facilitation Services,
whether a Member or non-Member.

Protection Provided by Certificate

This certificate protects WMMA, its
Members, their subsidiaries, joint
subsidiaries, and joint ventures
referenced above, and their directors,
officers, and employees acting on their
behalf from private treble damage
actions and government criminal and
civil suits under U.S. federal and state
antitrust laws for the export conduct

- specified in the Certificate and carried

out during its effective period in
compliance with its terms and
conditions.

Members (Within the Meaning of
§ 325.2(1) of the Regulations)

3k Machinery Co., Inc., New Albany, IN;

Abrasive Engineering and
Manufacturing, Olathe, KS; .

A.G. Raymond & Company, Inc.,
Raleigh, NC;

Alexander Dodds Company, Grand
Rapids, MI;

Black Bros. Company, Mendota, IL;

C.R. Onsrud, Troutman, NC;

Carter Products, Inc., Grand Rapids, MI;

Crouch Machinery, Inc., Pinehurst, NC;

CTD Machines, Inc., Los Angeles, CA;

Delta International Machinery
.Corporation, Pittsburgh, PA;

Diehl Machines, Wabash, IN;

Fletcher Machine Co., Lexington, NC;

Industrial Woodworking Machine
Company, Garland, TX;

James L. Taylor Manufacturing
Company, Poughkeepsie, NY;

Jenkins Division, Kohler General
Corporation, Sheboygan Falls, WI;

Ken Hazledine Machine Company, Inc.,
Terre Haute, IN; |

Kimwood Corporation, Cottage Grove,
OR;

L.R.H. Enterprises, Inc., Van Nuys, CA;

Ligna Machinery, Inc., Burlington, NC;

Mattison Machine Works, Rockford, IL;

Medalist Automated Machinery,
Oskosh, WI;

Mereen-Johnson Machine Company,
Minneapolis, MN;

Mid-Oregon Industries, Bend, OR;

Midwest Automation, Inc., Minneapolis,
MN; .

Newman Machine Company, Inc.,
Greensboro, NC;

North American Products Corporation,
Jasper, IN;

Northfield Foundry and Machine
Company, Northfield, MN;

Oliver Machinery Company, Grand
Rapids, MI;

Onsrud Cutter, Inc., Libertyville, IL;

Onsrud Machine Corporation,
Wheeling, IL;

Porter-Cable Corporation, Jackson, TN;

Powermatic, McMinnville, TN;

Ritter Manufacturing, Inc., Antioch, CA;
Thermwood Corporation, Dale, IN;
Timesavers, Inc., Minneapolis, MN;

Tyler Machinery Company, Inc.,
Warsaw, IN;

Unique Machine & Tool Co., Tempe,
AZ;

VETS, Inc., Fridley, MN;

The Wallace Company, Pasadena, CA;

Wisconsin Knife Works, Beloit, WI;

Yates-American Machine Co., Beloit, W1

Effective Period of Certificate

This Certificate continues in effect
from the effective date indicated below
until it is relinquished, modified, or
revoked as provided in the Act and the
Regulations.

Other Conduct

Nothing in this Certificate prohibits
WMMA and its Members from engaging
in conduct not specified in this
Certificate, but such conduct is subject
to the normal application of the
antitrust laws.

Disclaimer

The issuance of this Certificate of
Review to WMMA by the Secretary of
Commerce with the concurrence of the
Attorney General under the provisions
of the Act does not constitute, explicitly
or implicitly, an endorsement or
opinion by the Secretary of Commerce
or the Attorney General concerning
either (a) the viability or quality of the
business plans of WMMA or its
Members or (b) the legality of such
business plans under the laws of the
United States (other than as provided in
the Act) or under the laws of any foreign
country. :

The application of this Certificate to
conduct in export trade where the
United States Government is the buyer
or where the United States Government
bears more than half the cost of the
transaction is subject to the limitations
set forth in Section V(D) of the
*“Guidelines for the Issuance of Export
Trade Certificates of Review (Second
Edition),” 50 FR 1786 (January 11,
1985).

Effective Date of the Amended
Certificate

In accordance with Section 304(2) of
the Act, this amended certificate is
effective from March 25, 1992, the date
on which the application for the
amended certificate was deemed
submitted. -
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Dated: December 13, 1993,
Friedrich R. Crupe,
Acting Director, Office of Export Trading
Company Affais.
[FR Doc. 93-30984 Filed 12-17-93; 8:45 am)
BILLING CODE 3610-DA-P

-
Export Trads Certificate of Review

- ACTION: Notice of application to amend
certificate.

SUMMARY: The Office of Export Trading
Company Affairs (OETCA),
International Trade Administration,
Department of Commerce, has received
an application to amend an Export
_Trade Certificate of Review. This notice
summarizes the proposed amendment
and requests comments relevant to
whether the Certificate should be
issued.
FOR FURTHER INFORMATION CONTACT:
Friedrich R. Crupe, Acting Director,
Office of Export Trading Company
Affairs, International Trade
Administration, (202) 482-5131. This is
not a toll-free number.
SUPPLEMENTARY INFORMATION: Title III of
the Export Trading Company Act of
1982 (15 U.S.C. 4001-21) authorizes the
Secretary of Commerce to issue Export
Trade Certificates of Review. A
Caertificate of Review protects the holder
and the members identified in the
Certificate from state and federal
government antitrust actions and from
private, treble damage antitrust actions
for the export conduct specified in the
Certificate and carried out in
compliance with its terms and
conditions. Section 302(b})(1) of the Act
and 15 CFR 325.6(a) require the
Secretary to publish a notice in the
Federal Register identifying the
applicant and summarizing its proposed
export conduct.

Request for Public Comments

Interested parties may submit written
comments relevant to the determination
of whether an amended Certificate
should be issued. An original and five
(5) copies should be submitted no later
than 20 days after the date of this notice
to: Office of Export Trading Company
Affairs, International Trade
Administration, Department of
Commerce, room 1800H, Washington,
DC 20230. Information submitted by any
person is exempt from disclosure under
the Freedom of Information Act (5
U.S.C. 552). Comments should refer to
this application as “Export Trade
Certificate of Review, application
number 90-3A006.”

The Forging Industry Association’s
. (FIA) original Certificate was issued on

July 9, 1990 (55 FR 28801, July 13,
1990). Previous amendments to the
Certificate were issued on April 30,
1991 (56 FR 21128, May 7, 1991) and on
May 29, 1992 (57 FR 24022, June 5,
1992).

‘Summary of the Application

Applicant: Forging Industry
Association, 25 Prospect Avenue West,
suite 300, LTV Building, Cleveland,
Ohio 44115,

Contact: Donald J. Farley, Staff
Executive, Telephone: (216) 781-6260.

Application No.: 90-3A006.

Date Deemed Submitted: December 7,
1993.

Proposed Amendment: FIA seeks to
amend its Certificate to:

1. Add the following five companies

as “Members” within the meaning of
§ 325.2(1) of the Regulations (15 CFR
325.2(1)): Aluminum Precision
Products, Inc., Santa Ana, California;
BethForge, Inc., Bethlehem,
Pennsylvania (controlling entity:
Bethlshem Steel Corporation,
Bethlehem, Pennsylvania); Ellwood
Group, Inc., Ellwood City,
Pennsylvania; MascoTech, Inc., Taylor,
Michigan; and Meadville Forging
Company, Meadville, Pennsylvania;

2. Delete the following sixtesn
companies as “Members” within the
meaning of § 325.2(1) of the Regulations
(15 CFR 325.2(1)): AsroForge
Corporation, Muncie, Indiana;
Cleveland Hardware & Forging Co.
(including Fox Valley Forge Division
and Green Bay Drop Forge Division)
Cleveland, Ohio; Cornell Forge
Company, Chicago, Lllinois; Earle M.
Jorgensen Co. (including Forge Division
(now known as the Jorgensen Forge
Corporation)) Seattle, Washington;
Edgewater Steel Company, Oakmont,
Pennsylvania; Ellwood City Forge
Corporation, Ellwood City,
Pennsylvania; Ellwood Texas Forge
Company, Houston, Texas; Endicott
Forging & Manufacturing Co., Endicott,
New York; Ladish Co., Inc., Cudahy,
Wisconsin; Molloy Manufactunng
Company, Fraser, Michigan; Monroe
Forgings, Rochester, New York; OVAKO
AJAX, Inc., Wayns, Michigan; Park Ohio
Industries, Inc., Cleveland, Ohio;
Pittsburgh Forgings Company,
Coraopolis, Pennsylvania; Storms Forge,
Inc., Springfield, Massachusetts; and
Viking Metallurgical Corporation, Verdi,
Nevada;

3. Reflect that the American Welding
& Manufacturing Division of Freedom
Forge Corporation, Burnham,
Pennsylvania no longer exists (Freedom
Forge Corporation is a current
Member.);

4. Reflect a change in the address of
Eaton Corporation’s Forge Division from
Claveland, Ohio to Marion, Ohio (Eaton
Corporation is a current Member.); and

5. Reflect a change in the name of the
current Member: Interstate Drop Forge
Company, Milwaukee, Wisconsin to
Interstate Forging Industries Inc,

Dated: December 14, 1993.

Friedrich R. Crupe,

Acting Director, Office of Export Trading
Company Affairs.

[FR Doc. 93-30983 Filed 12-17-93; 8:45 am]
BILLING CODE 3510-DR-P

Patent and Trademark dfﬂce
[Docket No. 931222-3322]

Public Hearings and Request for
Comments on Patent Protection for
Software-Related Inventions

AGENCY: Patent and Trademark Office,
Department of Commerce.

ACTION: Notice of hearings and request
for public comments.

SUMMARY: The Patent and Trademark
Office (PTO) is interested in obtaining
public input on issues associated with
the patenting of software-related

inventions. Interested members of the-
Eubhc are invited to testify at public

earings and to present written
comments on any of the topics outlined
in the supplementary information
section of this notice.

DATES: Public hearings will be held on
January 26-27, 1994, at the San Jose
Convention Center, 408 Almaden
Avenue, San Jose, California, and on
February 10-11, 1994, at the Crystal
Forum in Arlington, Virginia. Those
wishing to present oral testimony at any
of the hearings must request an
opportunity to do so no later than five
days before the date of the hearing at
which they wish to testify. Written
comments on the topics presented in the
supplementary information section of
this notice should bs received by the
PTO on or before March 15, 1994,
ADDRESSES: Those interested in
presenting written comments on the
topics presented in the supplementary
information, or any other related topics,
should address their comments to the
Commissioner of Patents and
Trademarks, marked to the attention of
Jeff Kushan. Comments submitted by
mail should be sent to Commissioner of
Patents and Trademarks, Box 4, Patent
and Trademark Office, Washington, DC
20231. Comments may also be
submitted by telefax at (703) 305-8885
and by electronic mail through the
Internet to comments-software@uspto.
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gov. Written comments should include

the following information:

—Name and affiliation of the individual
responding; :

—An indication of whether comments .
offered represent views of the
individual's organization or are the
respondent’s personal views; and

—If applicable, the nature of the
respondent’s organization, including

the size, type of organization (e.g.,

business, trade group, university, non-

profit organization) and principal
areas of business or software
development activity.

- Parties offering testimony or written
comments are asked to provide their
comments in machine readable format
in one of the following file formats:
ASCII text, WordPerfect for DOS version
4.2 or 5.x, WordPerfect for Windows
version 5.x, Word for Windows version
1.0 or 2.0, Word for DOS version 5.0,
Word for Macintosh version 3.0, 4.0 or
5.x, or WordPerfect for Macintosh
version 2.x. .

Persons wishing to testify must notify
Jeff Kushan no later than five (5) days
before the date of the hearing at which
they wish to testify. Mr. Kushan can be
reached by mail sent to his attention
addressed to the Commissioner of
Patents and Trademarks, Box 4,
Washington, DC 20231; by phone at
(703) 305-9300; or by telefax at (703)
305-8885. No requests for presenting
oral testimony will be accepted through
electronic mail.

Written comments and transcripts of
the hearings will be available for public
inspection no later than March 30, 1994,
in room 902 of Crystal Park Two, 2121
Crystal Drive, Arlington, Virginia. In
addition, transcripts of the hearings and
comments provided in machine
readable format will be available after
March 16, 1994, through anonymous file
transfer protocol (ftp) via the Internet
(address: comments.uspto.gov), and will
be available for Wide Area Information
Server (WAIS) searching after March 30,
1994. .

FOR FURTHER INFORMATION CONTACT:

Jeff Kushan by telephone at (703) 305-
9300, by fax at (703) 3058885, by
electronic mail at kushan@uspto.gov, or
by mail marked to his attention
addressed to the Commissioner of
Patents and Trademarks, Box 4,
Washington, DC 20231.

SUPPLEMENTARY INFORMATION:
I. Background

Over the past decade, the computer
software industry has evolved into a
critical component of the U.S. economy.

It is presently the fastest growing
industry in the United States, with 1992

sales in the three core elements of the
software industry—programming
services, prepackaged software and
computer integrated design—accounting
for over $36.7 billion of our domestic
gross product. The software industry
also has created jobs at a remarkable
rate; since 1987, employment in the
software industry has risen at an annual
rate of 6.6 percent and today, the
industry employs about 4 percent of the
American work force.

The dynamic nature of the U.S.
software industry has also served to
propel the U.S. firms into a dominant
position in the global software industry.

.U.S. firms hold about 75 percent of the

global market for prepackaged software
and approximately 60 percent of the
world market for software and related
services. In 1991, foreign sales of U.S.
prepackaged software vendors totaled
over $19.7 billion.

Constant innovation has been the key
to continued success in the U.S.
software industry. As such, itis
imperative that our domestic
intellectual property systems not only
provide an effective stimulus for
innovation, but also provide appropriate
and effective means for protecting those
innovations. Indeed, the continued
success of U.S. firms, in both domestic
and foreign markets, depends directly
on the availability of effective
mechanisms to protect software
innovations. Without such means, the
full value of American innovation
cannot be realized.

. Intellectual property systems provide
the means through which software
innovations can be both encouraged and
protected. The present framework of
intellectual property laws provides
three basic forms of legal protection that
are most relevant to the development
and protection of software; namely,
copyrights, patents and trade secret
protection. Detailed reviews of each of
these forms of protection can be found
in the 1992 Office of Technology
Assessment report entitled “Finding a
Balance: Computer Software,
Intellectual Property and the Challenge
of Technological Change” (OTA-TCT-
527}, and in the final report of the
Advisory Commission on Patent Law
Reform to the Secretary of Commerce
(1992). A brief synopsis of these three
forms of protection follows.

Software code is protected under
copyright law as an original work of
authorship. Copyright protection stems
automatically from the act of fixation of
a work onto a tangible medium. A

- copyright gives its owner the ability to

control the reproduction, adaptation,
public distribution, public display and
public performance of the software

code. Copyrights can be used to prevent
others from copying the software
program, either through direct
duplication or through appropriation of
the software’s expressive (as opposed to
functional) elements. Under U.S. law,
copyright owners can also prevent the -
unauthorized rental of software.
Copyright protection cannot be used to
prevent the use by others of the
functional aspects of software, nor can
it be used as a basis for action against
independently developed software. In
addition, the fair use doctrine under
copyright law provides third parties
some flexibility in their use of
copyrighted works.

Patents can be used to protect
processes implemented using software,
as well as computer-based systems. The
statutory definition of inventions that -
are eligible to receive patent protection
is found in section 101 of title 35,
United States Code. This section makes
patents available for “any new and
useful process, machine, manufacture,
or composition of matter, or any new
and useful improvement thereof.” To
obtain patent protection, the inventor
must apply for protection and proceed
through an examination process before
the Patent and Trademark Office (PTO).
The examination process is used to
assess whether the invention for which
protection is sought meets all of the
statutory criteria for patentability;

-namely, that the invention is eligible for

protection, that it is new, that it is not
obvious to a person familiar with the
technical field of the invention, and that
the invention has been adequately
described in the patent application.
Patent protection allows the patent
holder to preclude others from making,
using or selling the patented invention,
as it has been defined in the patent
claims, for a period of seventeen years
measured from the date the patent is
granted. Importantly, the party granted
a patent must take action to enforce
rights provided under the patent—the
issuance of a patent does not
automatically preclude infringing
activity. In addition, the Federal courts
have developed a limited exception to
liability for infringement for non-
commercial experimental use of
inventions described in patents.
Additional information on the patent
Process is available in the Manual of
Patent Examining Procedure (MPEP), in
particular, chapters 600, 700 and 2100.
Finally, certain aspects of software
can be protected through use of trade
secrecy and contractual licensing
agreements. Protection of trade secrets
in the United States is governed by
state, rather than Federal, law. Trade
secret laws typically require the party
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asserting a trade secret right to take
reasonable steps to prevent the public
disclosure of the information held as a
trade secret. Accidental or other public
disclosure of a trade secret will
eliminate the protection. Absent such
disclosure, the trade secret rights will
remain effectively indefinitely. Trade
secret rights can be enforced against
parties that unlawfully obtain the
information held as a trade secret.

The focus of the discussions in the
three scheduled public hearings will be
the use of the patent system to protect
software-related inventions. There will
be three general subject matter areas
presented for discussion:

—Use of the patent system to protect
software-related inventions;

—Standards and practices used in
examination of patent applications for
software-related inventions; and

—Significance of and protection for
visual aspects of software-related
inventions.

Questions appearing in section II,
below, are intended to focus the
discussion on each of the topics. They
are not intended to discourage ‘
individuals from providing written
comments on issues they believe should
be addressed that are related to the
protection of software-related
inventions. Written comments on
matters not presented below for
discussion can be forwarded to the
Commissioner of Patents and
Trademarks for inclusion in the records
of these hearings, but should clearly
indicate that the comments are general
in nature and not directed at the issues
presented for discussion.

L. Topics for Discussion

Topic A. Use of the Patent System to
Protect Software-Related Inventions

Dates and Times for Hearings on
Topic A

January 26, 1994; 9 a.m. to 12 p.m,,
2p.m.to5p.m.

January 27, 1994; 9 a.m. to 12 p.m.,
2p.m.to5 p.m. ’ ’

Location for Hearing

San Jose Convention Center, 408
Almaden Avenue, San Jose, California.

The question of patent protection for
software-related inventions has
engendered a significant amount of
public debate. For example, concern has
been expressed over the appropriate
scope of eligible subject matter (e.g.,
which aspects of software-related '
inventions should be eligible for patent
protection, and which should not).
Others have expressed concerns over
the effects of providing protection for

inventions in which the main
distinguishing characteristic is a
software component.

Some guidance on the question of
patent eligibility has been provided by
the Federal courts. First, the Supreme

. Court has instructed the lower courts to

interpret the eligibility standards for
patent protection broadly. In Diamond
v. Chakrabarty, 447 U.S. 303, 309
(1980), the Court stated:

The committee Reports accompanying the
1952 Act inform us Oizt Congress intended
statutory subject matter to “include anything
under the sun that is made by man.” The
subject matter provisions of the patent law
have been cast in broad terms to fulfill the

. constitutional and statutory goal of

promoting “the progress of science and the
useful arts”. Congress employed broad
language in drafting section 101 precisely
because such inventions are often
unforeseeable.

Second, the Supreme Court has held
that the mere presence of a computer
software-implemented mathematical
algorithm in an invention does not
automatically preclude the invention
from being eligible to receive patent
protection. Diamond v. Diehr, 450 U.S. -
175 (1981). Finally, through -
interpretation of the exclusions from
patentable subject matter under section
101 of title 35, United States Code, the
Supreme Court and the lower Federal
courts have provided guidance in
determining which aspects of software-
related inventions are eligible for patent
protection.

There are three general categories of
exclusions to patent eligibility that are
particularly relevant to software-related
inventions. The first, and most
commonly applied exclusion, is the
exclusion of mathematical algorithms,
per se, from patent eligibility. For a
summary of the law governing this
exclusion, and for guidance on - how the
PTO applies this exclusion in the
context of its examination procedures,
see''Patentable Subject Matter, '
Mathematical Algorithms and Computer
Programs”, 1066 O.G. 5, (Sept. 5, 1989)
and *‘Note Interpreting In re Iwahashi,”
1112 O.G. 16 (March 13, 1990). Second,
methods of doing business are excluded
from patent protection. While no cases
have directly applied this exclusion to
deny patent protection for software-
related inventions, the exclusion is

~ relevant for questioning the patent

eligibility of processes that are modeled
upon existing business processes but are
implemented through a software-based
system. See, e.g., Paine, Webber,
Jackson & Curtis v. Merrill Lynch,
Pierce, Fenner & Smith, 564 F. Supp. .
1358, 218 U.S.P.Q. 212 (D. Del. 1983).
Finally, printed matter, per se, is not

eligible for protection under the patent
laws. This exclusion has relevance in
the context of software code “written”
onto non-paper media (e.g., magnetic or
optical media capable of storing the
software code). See, e.g., In re Miller,
164 U.S5.P.Q. 439 (C.C.P.A. 1969); Inre
Jones, 153 U.S.P.Q. 77 (C.C.P.A. 1967}

Within these limits, however, is a
spectrum of inventions whose patent
eligibility has been questioned. To
encourage discussion of what aspects of
software-related inventions should or
should not be eligible for patent
protection, interested members of the
public are invited to offer their views on
the following series of questions.

1. What aspects of the following
examples of software-related inventions
should or should not be protectable
through the patent system?

(Note—these are generalized hypothetical
examples of patent claims. They are not
intended to prompt comments as to the
merits of the process referred to in the claim
(e.g.. whether the process is well known or
obvious to a computer programmer). Instead,
comments are desired as to the benefits or
drawbacks of granting patents on the
invention defined by the claim, presuming it

. was new and not obvious to a computer

programmer.)

Example A: a mathematical algorithm
implemented on a general purpose
computer:

A computer comprising means for
causing the computer to generate a
signal that varies according to
application of mathematical algorithm X
to a given numerical input value.

Example B: a mathematical algorithm
implemented on a special purpose
computer:

A computer comprising:

—Means for collecting data;

—Means for extracting usable data from
the collected data;

—Means for processing the usable data
through application of mathematical
algorithm X=Az2+B2, where A and B
are derived from the extracted usable
data;’

—A read-only memory used to calculate
the squares of numbers provided to it;

—DMeans for providing to said read only
memory numerical values derived .
from the extracted usable data;

—Means for storing in said read only
memory numerical values derived
from the extracted usable data;

—Means for obtaining from said only
memory the squares of numbers
provided to said read only memory;
and .

—Means responsive to the output of
said read only memory.

Examples C-1 and C-2: A computer-
readable medium, such as a disk, on
which is stored a computer program, -
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(Note.—These examples include references
to a computer readable medium as a
“tangible” or “‘physical’’ embodiment of a
software-related invention. The two
perspectives presented in the examples differ
in how the invention is defined. The first
example defines the invention through
reference to the actual software object or
source code. The second example defines the

“invention through a narrative description of

how the program functions.)

C-1. A computer-readable medium,
on which is stored 8 computer program
of instructions comprising {software
object or source code).

C-2. A computer-readable medium,
on which is stored a computer program
of instructions comprising:

—Means for performing function X;
—Means for performing function Y; and
—Means for performing function Z,

Example D-1 and D-2: A computer
program, per se.

(Note.—These examples focus on the
computer program, per se, as the invention,
without inclusion of a “tangible” or
*physical” embodiment. Like examples C-1
and C-2, two perspectives are presented as
to how the invention is defined. The first
example defines the invention through
reference to the actual software object or
source code. The second example defines the
invention through a narrative description of
how the program functions.)

D-1. A computer program of
" instructions comprising (software object
or source code).
D-2. A computer program of
instructions comprising:
—Means for performing function X;
—Means for performing function Y; and
—Means for performing function Z.
Example E: A data structure used in

a computer program
A hgammll:ica tree data structure

having elements and possessing
prgerties and operations.

am‘ple F; A process consisting of a
series of computational or decisional
steps that can only practicably be
performed on a computer:

A method of diagnosing an abnormal
condition in an.individual comprising:
—Collecting data related to the

condition of the individual;

—Processing the data collected to place
it in a structured, consistent format;

—Comparing the processed data to a
first database of information
documenting characteristics of normal
and abnormal conditions in patients
to determine if an abnormal condition
exists;

—Upon detecting an abnormal
condition, comparing the processed
data to a second database of
information documenting
characteristics of the abnormality to
determine the precise nature of the
abnormality;

" patent, cop

—Upon determining the precise nature
of the abnormality, comparing the
characteristics of the abnormality to a
third database of information
documenting suggested treatment and
therapeutic regimes; and

—Collecting and presenting the
information from said third database
relevant to the determined
abnormality.

Example G: A method of doing
business that has been implemented in
a computer program (e.g., an accounting
system implemented in software).

A computer-implemented process
comprising the steps of;

—Accessing information regarding the
name of a patient and services
provided to that patient from an
electronic storage medium;

—Associating treatment rendered to a
patient with a fee by comparing the
collected data to a database of fees;

—Extracting hilling data for said patient
from said database;

—Printing an invoice documenting the
fees charged and the appropriate
mailing information for said patient.

2. What impact, positive or negative,
have you or your organization
experienced from patents issued on
software-related inventions?

(Note.—If providing comments on this
question, please provide details regarding the
nature of the impact (e.g., the nature of any
action taken by or against you or your
organization under a patent, the results of the
action, and the impact of those results on
your activities or operations).)

3. What implications, positive or
negative, can you foresee in maintaining
or altering the standards for patent
eligibility for software-related
inventions (e.g., consider possible
effects, if any, on doing business or
protecting software products in
domestic or fareign markets, conducting
research, designing software or
modifications thereto, etc.)?

4. Does the present framework of
ight and trade secret law:

(a) Effectively promote innovation in
the field of software?

(b) Provide the appropriate level of
protection for software-related
inventions?

(Note.—If responding to this question,
please describe the experiences, if any, that
you have had with the current system that
led you to your conclusions.)

5. Do you believe a new form of
protection for computer programs is
needed? If so, what would be the
desirable characteristics of such
protection (e.g., what would be the
substantive requirements for cbtaining
protection, what procedures would be
used to obtain or register rights, what

!

rights would be provided and how
would those rights be enforced, and
how would the new system relate to
existing forms of intellectual property
protection)? What would be the
drawbacks of a new form of protection?

Topic B. Standards and Practices Useu
in Examination of Patent Applications
for Software-Related Inventions

Dates and Times for Hearings on Topic
B :

February 10, 1994; 9 a.m. to 12 p.m,,
2p.m.to5 p.m.
ebruary 11, 1994; 9 a.m. to 12 p.m.

Location for Hearing

Marriott Crystal Forum, 1999 Jefferson
Davis Highway, Arlington, Virginia.

Different sectors of the software
industry have expressed concern over
the ability of the Patent and Trademark
Office to examine patent applications
for software-related inventions
effectively. Much of the discussion
involves the lack of availability of
printed documents, patents, and other
evidence of public use of the invention
before the application was filed (e.g.,
called “prior art”) that can be used by
examiners as a basis for denying the
grant of a patent. Factors that have been
identified as contributing to this
problem include:

—Early programming techniques were
not well documented or publicly
available;

~Many software programming
techniques were kept as trade secrets
and not publicly disclosed;

—Locating and obtaining the most
‘Televant prior art is extremely
difficult, due to the widely diverse
nature of processes that have been
implemented by computer software-
related systems; and

—Software is not documented in a
consistent, readily understandable
format (e.g., some programs only
provide object code, different
programming languages are used,
source code is not summarized or
documented, etc.).

Concerns other than access to and use
of prior art have also been cited. For
example, some concern has been
expressed that the standards used by
examiners to assess novelty and/or
obviousness over prior art are not
reflective of industry standards, with
the effect that patents are granted for
well-known or obvious software
techniques. Others have questioned the
closed nature of the examination
process, with no public intervention
prior to grant, while some have
criticized the current options for

contesting the validity of granted
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patents (e.g., the PTO reexamination
process or litigation in the Federal
rourts).

In view of this, the PTO is interested
in public input on how to improve the
examination process for patent
applications for software-related
inventions. Interested members of the
public are invited to offer comments on
the following series of questions:

1. Do patents and printed publications

. provide examiners with a sufficient and
representative collection of prior art to
assess novelty and obviousness of
software-related inventions? If not, how
can existing collections of prior art be
supplemented to provide examiners
with a complete collection of prior art?

2. Can an accurate measurement of
the ordinary level of skill in the art in
the field of computer programming be
derived from printed publications and
issued patents?

3. Should the PTO impose a special
duty on patent applicants for software-
related inventions to disclose
information relevant to their inventions
(e.g., one that is higher than in other
areas of technology)?

(Note.—Under current Rule 56 (37 CFR
1.56), all patent applicants are required to
disclose to the PTO any information of which
they are aware that is pertinent to the
invention they claim in their patent

- applicant. The standard does not require the
patent applicant to search or locate relevant
information and present it to the Office for
consideration. Failure of an applicant to
comply with this requirement can result in
the patent being held unenforceable.)

4. Do the standards governing novelty
(35 U.S.C. 102) and obviousness (35.
U.S.C. 103), as applied by the PTO and
the Federal courts, accurately reflect
inventive activity in the field of
software design and development?

(Note—If responding “no” to this question,
please provide your suggestions on standards
that could be used to demonstrate which
software innovations should be viewed as
“new” and “non-obvious™ to a person of
ordinary skill in the field of software design
and development.)

5. Should implementing a known
process, technique, system or method of
doing business on a computer be viewed
as being novel and non-obvious if, but
for the use of software, the overall
process, technique, system or method is
well known?

6. In what ways can the PTO change
examination procedures to assess
novelty and obviousness of software-
related inventions?

(Note—The following questions are not
intended to restrict comments on ways the .
PTO can improve the examination process,
but are offered only as a sample of possible
. changes to the examination process.)

—Should the PTO require patent
applicants for inventions related to
software to conduct a search of prior
art before filing a patent application,
and to include in their application
copies of relevant prior art documents
along with a detailed explanation that
points out how the invention claimed
in the application is distinguishable
over the supplied references?

(Note—This would make the **special
accelerated examination” practice described
in MPEP § 708.02 VIII standard practice for
patent applications on software-related
inventions.)

—Given the difficulties associated with

examiners assessing procedures from

all fields of technology that have been

implemented on a software-based

system, should the PTO require patent

" applicants to prove that their
inventions are distinct over the prior
art aside from the implementation of
the process on a computer?

—Should the PTO be permitted to '
establish that a software-related
invention is not novel or is cbvious .
using a lower standard of proof than
for other areas of technology (e.g., a
standard less than prima facie)?

A second topic related to patent
examination standards and practices
relates to the problem of effectively and
meaningfully disclosing software-
related inventions in patents and other
printed publications. To fulfill their
statutorily defined function, patent
documents must effectively teach a
person of ordinary skill in the relevant
field of technology how to make and use
the invention that is protected by the
patent. With respect to patents on
software-related inventions, this means
that the patent must disclose enough
information to enable the software
programmer of ordinary skill to recreate
the invention protected by the patent
claims. In practice, several concerns
have been identified. For example, some
have questioned the “disclosure” value
of computer program listings that are
often included with patent
specifications, given the significant
administrative problems these listing